?rT?r iff 

Lftl Bahadur Shastn Academy of Administration 
MUSSOORIE 

LIBRARY 


ar^TfccT 

Accession No 

«r»f ?r^T 

Class No '2>4JLf41 

5?^ ^JsiTT 

Book No nViS y., 


/07?SW 


IX 





THE LAW AND CUSTOM OF THE CONSTITUTION 

ANSON 


VOL. ir. 



JSottbon 

HENRY FROWDE 
& 

STEVENS AND SONS. LIMITI D 



MACMILLAN & CO 
in Fourth A\eni'e 



THE 


LAW AND CUSTOM 


OK TIIK 


CONSTITUTION 

PART II 

THE CROWN 


BY 

Sir william R. ANSON, Bart., D.O.L. 

OP TUB INNER TEMPLE, BARRIS I'RR-AT-LAW 
WARHEN OP ALL SOULS COLLEGE, OXFORD 


AT THE CLARENDON PRESS 

LONDON : HENRY FROWDE 

OXFORD UNIVERSITY PRESS WAREHOUSE, AHEN CORNER 
AND 

STEVENS & SONS. LIMITED 
119 & 120 Chancery Lane 


M DCCC XCII 



Cfpfoth 

in ci AK I N noN pui:ss 

, lO lUL<.MMUsn> 



PREFACE 


I RKGRET that the second part of my work on the Con¬ 
stitution should have been so long in following its pre¬ 
decessor, and that it should not bo better worth waiting 
for. For the delay I am not wholly in fault; for the 
shortcomings I can only plead a cajmeity unec^ual to the 
task which I undertook with a light heart, which I have 
pursued with interest and pleasure, and now conclude with 
misgiving. 

I have tried to shew how the executive government of 
this Empire is conducted—to draw a picture of the executive 
as distinct from the legislature,—of the Crown in Council 
as distinct from the Crown in Parliament. 

Of the difficulties which I have experienced, two stand 
out prominently before me. 

I think that any one will find it difficult to describe 
faithfully the daily working of a business with which he 
is not practically conversant. I have found it so in the 
course of my endeavour to describe the woi-king of the 
departments of government. In spite of the kindest and 
most generous help from many friends who have the details 
at their command, I fear that I have not done justice to 
their efforts on my behalf. 

But my greatest difficulty has been to arrange my 
subject. I wished to show how the business of govern- 
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ment is carried on; who settles what is to be clone; who 
acts ; on what authority ; and in what manner. In order 
to do this, and to do it within reasonable compass, I have 
omitted two matters, which I have found to occupy a place 
in other treatises. The royal prerogatives set forth at length 
by Blackstone are either attributes ascribed to royalty by 
lawyers, or are poweis exercised through departments of 
government. As such I have dealt with them, and my 
chapter on the prerogative will be found to contain, apart 
from history, only an account of what the Crown actually 
docs, at the present day, in the choice of ministers, the 
settlement of polic;y, and the business of administration. 

Another matter with which I have not specially dealt is 
the conflict which has from time to time arisen between the 
rights of the subject and the assertion of rights by the execu¬ 
tive officer. It does but illu.strate the working of that ‘rule 
of law ’ which, as Mr. Dicey has impres.sod upon liis readers, 
is a maikod featuie in our constitution. I have noted the 
exceptional position of persons subject to ecclesiastical or 
military law, and 1 have noted also the circumstances 
under which the Crown ami its servants enjoy any special 
privileges or immunities in the administration of justice ; but 
having once stated the principle that the King’s command 
cannot excuse a wrongful act, and the fact that the Crown 
has no longer the power to control the action of the Courts, 
I have not made these matters the subject of any special 
treatment or illustration. I could but have said over 
again, what Mr. Dicey has set forth once for all, that in 
the relations of the Crown and its servants to the subjects 
of the Queen the rules of Common Law prevail. 

Omitting these topics, which I conceived to be either 
useless or irrelevant to my purpose, I had still to arrange, 
in their proper places, the parts which the Crown plays in 
the work of government; the composition and action of 
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the Cabinet—the determining power in the constitution; 
the departments of government which carry out the policy 
accepted by the Crown, on the advice of the Cabinet; and 
the working of these departments over the vast area of the 
Queen’s dominions; finally I had to state the relations in 
which the Crown stands to the Churches, and to the Law 
Courts of the United Kingdom and the Empire. 

Of the arrangement which I have a<lopted, I will only 
say that it represents an anxious effort to s\ipply the. 
student with the information which he requires, and to 
supply it in the place and order in which he might reason¬ 
ably expect to find it. 

As to the information itself, I have had to collect it from 
many sources. Of books dealing with the subject in its 
entirety, I have found the fullest and the most serviceable* 
to bo tile work of Mr. Alpheus Todd ‘on Parliamentary 
Government in England,’ but for the most part I have had 
to go to special treatises, to Parliamentary papers, or, directly, 
to the various government offices. For the kindness of 
members of many of the departments of government, I find 
it haid to exprc.ss my gratitude in teiins .satisfactory to 
myself. If I do not make more than this general acknow¬ 
ledgement now, it is because I am unwilling to associate 
their respected names with a work which may perhaps 
prove to be a failure. If my book should meet with such 
approval as to need another edition, it will be my pleasure 
as well as my duty to tbank them individually. 

It may be thought that the historical matter which I 
have found it necessary to introduce, occupies too largo a 
space. I can only say that I found it impossible to explain 
tbe present, without such reference to the past. Nor can I 
regret that this should be so. For when we contemplate 
our institutions in their monumental dignity, and the 
woild-wide span of our Empire, it is well to remember the 
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patience and courage of our forefathers, and the long line 
of kings and queens and statesmen, often conspicuously 
great in force of purpose and vigour of intellect, to whom 
we owe what we now possess. It would be a mean thing, 
even if it were possible, to takc^stock of our inheritance 
without asking how we came by it. But it is not possible. 
If it is difficult to dissociate law from history in any branch 
of legal study, least of all can this be done in describing the 
fabi'ic and machinery of an ancient state. I will not 
therefore apologise either to lawyers or to historians for 
trespassing on the domain of history ; 1 will only express a 
regret that I have not trespassed with greater knowledge 
and a surer foot. 

WILLIAM li. ANSON 

Am. fjoui.s C'oLLboL 
J (lunar j/, 18(^2 
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INTRODUCTlOISr. 


It may aafeibt the reader if I deKciibe in a few intiodiietory Wimmiais 
words the general plan of this book, and the connection of its 
chapters one with another. 

In treating of the exccntive of this country we must always Fn^t 
bear in mind that the Crown, acting directly or remotely 
through ministers and officials, is the executive. In my first 
chapter therefore I have tried to trace historically, and to 
describe as a matter of present practice, the part taken by the 
Crown in the choice of ministers, the settlement of policy, the 
detail of administration. 

Having thus endeavoured to show how the Crown acts in .Second 
the working of government, I proceed in the second chapter 
to consider the title by which the Ciown has been and is held : 
who are its subjects and what the mutual duties of .sovereign 
and subject as such ; what provision has been made from time 
to time for incapacity, from one cause or another, on tlie part 
of the king to discharge the duties of royalty. 

In the third chapter I pass from the Crown itself to con- Third 
sider the history and character of the body which has advised 
and docs advise the Crown, and thus determines the policy of 
government. The Privy Council, the Cabinet, the Prime 
Minister, their relations to the Crown, to one another and to 
Parliament, form the subject of this chapter. 

Having thus dealt with the body irhose advice the Crown Fomtli 
acts, I proceed in the fourth chapter to deal with the 
departments of government throtigh which the Crowm acts. 

In doing this I have distinguished the political and changing 
from the non-political and permanent members of these 
departments, pointing out that Ministers are responsible for 
every act of the executive. 
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In the fifth chajiter I have to conbider the action of the e 
depai'tnients over the whole vast area of the Queen’s dominions. 
Beginning with the United Kingdom I have worked outwaid 
to the ])rotect.orates and sjiheres of influence which fiinge our 
Indian and Afrh'an holders. If the arrangement of this 
chapter is open to criticism, it may yet serve, I hope, to set 
heforc the reader the common centre, and the unity of the 
Ihnpiie 

In the sixth chapter I deal with the Foreign Ofiice, witli 
tlio mode in which relations are maintained with other slates, 
and with the preiogativc of the Ciown in making war, peace 
and tieaties. 

The seventh chajiter shows how government and its 
a{i])lianees are paid for, dealing with the icvenue, its sources, 
I he mode in which it is collected, kept, issued, and accounted 
lor lo Parliament. 

The eighth chapter treats of the seeunties for our safely al 
home and abroad, the aimy and the navy; and of the two 
(le])artments which administer the Queen’s iirerogative in 
lesjiect of them, the War Ofliee and the Admiialty. 

Tlie ninth chaidcr deseiibes the lelations of the Ciown to 
certain ecclesiastical bodies, the Established Churehes in I'ing- 
land, Scotland, India and the colonies. 

The tenth ehajiter treats of the Courts. I have here 
endeavoured to sketch the juiisdiction fused in the Su[)remc 
(iourt, the main divisions of that Court, the jurisdictions 
inferior to it, the juiisdietions which whether inferior or not 
are oubsidc it. Tlien I have diawn all together in the two 
great Courts of Final Appieal, and then I have pointed out the 
jiobilion occupied by the Crown and its servants before tin* 
Court". 
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Parliament; Parliament, convened by the Crown and making 
laws to which the royal assent is needed, can alone change 
thereby the constitution of the State, and give or take away 
legal or political rights. But, though Parliament can make 
laws, it cannot put them into operation, nor can it act on be¬ 
half of the country as its representative in dealing with foreign 
powers. The maintenance of order within the community, 
and of its safety and dignity in external relations, is the duty 
of the Crown. In the discharge of this duty, the Crown acta 
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Sovereign 

ty- 



THE PREROGATIVE OF THE CROWN. [Chap. I. 


The Crown through and with responsible Ministers, and the choice and 
in Se ExL dismissal of these Ministers would seem to be the only matters 
cutive. which the Crown acts alone. In all other matters, where 

the Crown acts directly, it acts through and with the Privy 
Council or through an individual Minister, usually a member 
of the Council. The Executive Sovereign may then be de¬ 
scribed as the ‘ Crown in Council.’ 

The Pre- ^he executive power of the Crown comprises what is called 

logative. 

the Royal Prerogative, a term which has occasioned infinite 
difficulty to students of Constitutional law and history, 
(k'lmtions Elackstone says that by the ‘ word “prerogative” we usually 
understand that special pre-eminence which the king hath, 
over and above all other persons, and out of the ordinary 
course of the common law, in right of his royal dignity.’ 

Mr. Dicey is more precise; he defines prerogative as ‘ the 
discreti(m<ary_ authority of the executive,’ and ho explains 
this to mean everything which the Queen or her servants 
can do without the authority of an Act of Parliament. 

As regards Rlackstone’s definition of prerogative one may 
say that it is too wide and vague. The powers of the 
Crown in its executive character arc twofold, consisting in 
those which it jicssesses at Common Law and those which are 
conferred on it by statute. The statutory powers cannot 
fairly be placed under the head of Prerogative; they are powers, 
not inherent in the Crown, but conferred upon it by the 
Legislature. The Common Law powers are not, as Rlack- 
stone says, ‘out of the ordinary course of the Common Law’; 
they are a part of the Common Law, and as capable of 
ascertainment and definition by the courts as any other part 
of the unwritten law of the land. It is these Common Law 
pow ers w hich make up what Mr. Dicey calls ‘ the discretionary 
authority of the executive.’ But, besides these, there are 
certain attributes of the Crown from which legal results 
necessarily flow, and certain incidental rights, which, though 
of no great importance, are proper to be treated of in a book 
on constitutional law. The common law powers of the execu- 
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tive do not exhaust the meaning of the vague and difficult 
word ‘ Prerogative.’ 

One may with truth ascribe the various rights, privileges, Sources of 
and attributes which make up the Prerogative to three sources, 

First, there is the residue of that executive power which The tnbal 
the king in the early stages of our history once possessed in all 
the departments of government; when he led his people in war, 
administered their affairs in peace, was their judge in the last 
resort. This power, reduced in compass and limited in exercise 
by many conventional and practical restrictions, remains as that 
discretionary power of the executive referred to by Mr. Dicey. 

Secondly, there are parts of the prerogative which trace The feiid.ii 
their origin from the position of the king as the feudal 
chief of the country, as the ultimate landowner and the lord 
of every man. Hence aiise those rights of the Crown which 
are in relation to the kingdom what a seignory is in relation to 
a manor, the right to escheat, to treasure trove, to the custody of 
idiots and lunatics, matters which we should properly arrange, 
some under the head of revenue, some as connected with juris¬ 
diction, To this too wc may refer the early conception of 
Treason as a breach of the feudal tie which binds the man to his 
lord. We now reg.ard Treason as an offence not against the 
person of the King but against the constitution of the State 
which he represents; and Allegiance, as a test of nationality 
rather than an assurance of loyalty to an individual; but these 
ideas begin in feudal times, and spring from the feudal relation 
in which the subject stood to the sovereign. 

Thirdly, there are attributes with which the Crown has Tlie km-- 
been invested by legal theory, deducing legal consequences 
sometimes of an unexpected character from rules of practical theory 
convenience. Such arc the attributes of peipefnihj and per- 
fectio n of judgment. For instance, it was important that one 
king should succeed to another with the shortest possible 
interregnum ; that the king’s peace should not be in abeyance 
for however short a time. As hereditary right came to Ije 
more strictly regarded, the process of election which inter- 
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The king vened between the death of one ting- and the completed title 
iie\ei Jies another, grew less and less important. At length Edward 
IV was hold to have begun his reign so soon as his title by 
descent was proved, and thenceforward perpetuity is regarded 
as a royal attribute; the ting, it is said, never dies; the 
throne is never vacant, and a legal theory, which sprang fiom 
piaetical convenience, became, when James II ded the countiy, 
an obstacle to the convenient solution of a practical difficulty. 

Just as the Crown was invested with the attribute of per¬ 
petuity, because practical convenience required that the inter¬ 
ference with the ordinary course of administration caused by 
the death of a king should be as short and as slight as possible, 
Tho king so the Crown was further invested with the attribute of 
wrong: perfection of judgment, because it was found convenient to 

make the king’s ministers resj)onsiblc for the acts of the king 
There was much practical convenience in this theory of 
ministerial res])onsibility: misgovernment is more easily 
visited ujwn the officer who advises than upon the king who 
111 pii])lic' acts, or authorises action, iq^on his advice. The servant can 
suffer without any such convulsion of the body politic as would 
ensue if the master wore held liable. The doctrine appears 
to date from the time that Henry III reigned while yet 
a child, and has been woikcd out on its political side in 
such a manner as to contiibute alike to the stability of the 
throne and the popular character of our government. But 
it is the source of the legal maxim that ‘ the king can do 
no wrong,’ and of the attribute of peifcction in judgment, thus 
described by Blackstone:—‘ The king is not only incapable of 
doing wrong, but even of thinking wrong; he can never 
mean to do an improi>er thing; in him is no folly or weak¬ 
ness.’ Thus, because ministers are held liable for acts of 
state, a theory has been deduced which not only has imposed 
difficulties in the way of creating a Ilcgency when the king 
is an infant or insane, but has affected piivate law. 

Eor the Ciown, or, what is the same thing, a government 
department, must be sued in a certain form : and though it 
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may break a contract, it cannot commit a wrong^. The king in private 
may be ill-advised on questions of property or contract; in 
such cases, after passing through the forms of a petition of 
Eight, the subject may recover land or money withheld, or 
damages for the breach of a promise; but the theory of 
English law is that in civil wrongs, the wrong-doing of 
the servant is the wrong-doing of the master, and the king 
can do no wrong. So, if the War Office breaks a contract, 
the sufferer has a remedy, but if a merchantman is run down 
by the negligent management of one of the Queen’s ships 
the Admiralty is not liable. 

Such are the three heads under which it may be con- Suinmaiy 
venient to group the prerogatives of the Crown: its powers 
in the executive and legislative departments of government, 
its rights as feudal lord, and the outcome of attributes ascrihe^cT 
to the Crown by the mediaeval lawyers. Of these the exe¬ 
cutive powers are infinitely the most important. Of the 
powers of the Crown in Parliament I have spoken elsewhere ; 
the feudal rights of the Crown are mere incidents of the 
prerogative, and do no more than add here and there features 
which can only be explained by reference to the conception 
of the king as being in relation to the kingdom what the 
lord was to the manor. The artificial rules detluced by 
lawyers from attributes ascribed to the sovereign have doubt¬ 
less imjiortant eftects traceable in the working and con¬ 
ventions of the consfitution: but it is in the power of the 
Crown to acl on behalf of the State in all departments of 
government that we find the rules relating to the executive 
with which I am mainly concerned. 

To tell the process by which powers so wide in theory, 
so limited in practice, ha^ come into existence, have grown 
and have narrowed, would be to write the history of the 
monarchy in this country. This, even if I were capable of 
doing it, I would not do here: yet it may be useful to mark 
in outline the periods of growth and limitation of the royal 
power, because the present law and custom upon the subject 
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has been slowly defined, and its definition must be illustrated 
by precedents which it is not easy to understand without 
some general knowledge of our history. 

Section IT. 

The King before Parliaments. 

§ i. The Saxon king. 

The .Srtxon The Saxon king was a representative chief. To the 
king hip community he was the embodiment of its 

dignity and its history. For this purpose the kingly office 
was endowed with special sources of revenue from the land 
of the community and was adorned with the insignia of 
royalty, the throne, the crown, the sceptre, standard and 
rupi omenta- lancc. Thc king represented the order and the justice of the 
community since he was hound to 2>reserve its peace and to 
declare its customs, in the last resort, upon appeal. He 
represented the force of the community in its dealings with 
other kingdoms, in thc conduct of war, in the making of 
peace and of treaties. The sheriffs, the bishops, the ealdor- 
men, that is to say the great local officers, secular and 
spiritual, were his officers. In conjunction with the Witan 
he made laws and imposed taxes, but the laws were his laws, 
and ho appropriated to such purposes as he thought fit the 
money raised by taxation. 

lespoii- The Saxon king had therefore a status of great dignity 
and a wide discretionary power: but in the exercise of this 
discretion he was constantly checked by the necessity of 
T’lw Witan acting with and through the Witan, and was ultimately 
controlled by his responsibility to the community whose 
collective wisdom the Witan was supposed to represent. For 
it has been a marked and important feature in our constitu- 
iii.ictioii, tional history that the king has never, in theory, acted in 
matters of state without the counsel and consent of a body 
of advisers varying in constitution from time to time, but 
retaining always something of a representative character. 

1 Stubbs’ Const. Hist. i. 127, 194, 276, 370, 
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The Witan may be said to have represented the wisdom 
of the community only by a figure of speech, consisting as 
it did of officials, ealdormen and bishops, king’s thegns and 
nominees of the king ; but in its relation to the king its 
powers were great. It took part with him in legislation and in 
taxation, in the deliberations which determined the policy of 
the country, in the appellate jurisdiction which he exercised 
in the last resort, in the grant of public land, in the appoint¬ 
ment of ealdormen and bishops. And further, though royalty 
was in theory confined to one family, the Witan in the 
assembly of the nation made choice of the most fitting in election, 
member of that family to be king. The king went through 
the formal process of election, and his responsibility was 
enforced by the possibility of his deposition. 

The Saxon king, then, though his dignity was great and 
his discretionary power wide, was not a hereditary monarch, 
as wc understand the term hereditary, was not supreme land- 
owner, was not irresponsible for acts done by his command. 

§ a. The Norman ling, his ministers and Council. 

The position of the Norman king Avas very different from The Nor- 
that of the Saxon, and this was partly the necessary result 
of a position acquired by conquest, partly the consequence of a con- 
feudal ideas derived from the continent. Anxious as William I 
undoubtedly was to avoid the appearance of an adventurer 
and to figure as the rightful heir to the inheritance of 
Edward the Confessor, his title was established and upheld 
by force and arms. When resistance was overcome the 
institutions of the land were at his mercy, and he used 
them as seemed to him most prudent for the security of his 
throne. 

Feudalism, which was based on the holding of land subject a feudal 
to certain obligations of fealty and service, at once made the 
king the supreme landowner and invested the relation of 
king and subject with a contractual character. This new 
position of the king in relation to land had various effects. 
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In respect of the great landowners who held of the king it 
established a personal tie between him and them which 
tended to strengthen bis hold upon their fidelity and services, 
—in respect of the royal revenue it made the king the im¬ 
mediate owner of all the unappropriated land of the com¬ 
munity and the inheritor of every tenant-in-chief who died 
without heirs or forfeited his land for misconduct ^; in 
respect of title to the Crown the close association of the 
rights of the Crown with the ownership of land tended to 
assimilate the descent of the Crown to the descent of an 
estate in land, and thus inevitably increased the hereditary 
at the expense of the elective character of kingship. 

T'Vatnreaof But 'William was not content that the feudal relation 
fe'mlaliBm. should exist only between himself and the tenants-in-chief. 

Pie established the rule that every man, of whomsoever he 
might hold his land, should reserve his fealty ^ to the king, 
and should owe to the king whatever military service was 
due upon his fief. Thus was created a more precise relation 
between king and subject than had existed when the king 
was regarded by the community as its representative merely. 
The king did not lose his representative character, but the 
coronation oath on the one side, the undertaking to be 
faithful on the other, made up the terms of a contract in 
winch the fidelity of the subject was the consideration for 
a promise of good government by the king. 

The More important than any of the differences which I have 

Concilium mentioned between Saxon and Norman king was the change 
in the character and composition of the body through whom 
the king acted. The JFitan, as I have said, represented by a 
figure of speech the wisdom of the community. The Commune 
Concilium of the Norman and Angevin kings was a more truly 
inorercpre- representative body. It consisted of the feudal tenants-in- 
than chief and, in so far as a great lord could be held to represent 

Witan, jjjg yassals, an assemblage of tenants-in-chief represented all 

‘ ‘Ultimi heredes aliquorum sunt eorum domini.’ Glanvill. vii. 17. 

“ Glanvill. ix. c. i. Littleton, li. c. i. 
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landowners, that is everybody whom a feudal society would 
think worthy of recog^nition. 

And this representative character of the Commune Concilium 
gave rise to a further change. 

The idea of a vigorous conti-al administration was alien to Character 
the ill-compacted monarchy of the Saxons. The official tration. 
members of the Witan were great local personages, or house¬ 
hold officers. When the duties of government became too 
great for the king to discharge them in person the difficulty 
was dealt with not by dividing those duties into departments, 
but by a geographical division of the kingdom into ealdor- 
manries. The ealdorman was super-imposed upon the machin¬ 
ery of the shire, and he also had his place in the Witan ; this 
was the only connection subsisting between the local and 
central administration. The great offices of the household 
were merely decorative, were assigned as a compliment to a 
man in other respects distinguished. The High Reeve of 
Ethelred, the supposed counterpart of the later Justiciar, is a 
shadowy and uncertain figure. The Chancellor of Edward the 
Confessor indicates, we may be sure, a taste for foreign customs 
rather than a tendency towards strong administmtion. 

But the council of the Norman king, though those who It? growth 
formed its most permanent and habitual members w'ere doubt- Concilium 
less the same as those who would have sat in the Witan, was 
in truth a very different body: and though the smaller 
tenants-in-chief were unfrequent attendants at its sessions, it 
was an assembly representative of the landowning class. 

Thus, as the size of the full council made it more representa¬ 
tive and less suitable for purposes of justice and administration, 
thefe'grew up withi n it a permaiiMiFst anding committee, the 
Curia Regis, wtucETfor administrative purjioses, could act in 
the nam,e"or {he Great Council; whilene^[sIation~lor special 
taxation must wait for a meeting of the larger body when the 
king wore his crown at Christmas, Easter or Whitsuntide. 

Here we get the beginning of a distinction between legis¬ 
lative and executive functions, between Parliament and the 
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Council of the Crown. The Curia was the centre, the Com¬ 
mune Concilium the support, of a strong administrative 
system, of such a system of judicature and finance as was 
never dreamed of in the Saxon polity. 

'J’he Curia In this resj)ect the Curia is an institution of more present 
interest than the Commune Concilium. For the latter, in its 
most developed form as set forth in Magna Charta, is only the 
feudal conception of a law-making and taxing body. It is 
not so much the parent as the feudal counterpart of that 
body, representative of shire and town, which was called into 
being by Simon de Montfort, which was organised and per¬ 
petuated by Edward I, which exists in a form adajited to our 
tlie origin present requirements in the Parliament of to-day. But the 
depart- Curia, as the Crown in Council, is the germ out of which 

(?oveL"-^ have developed all the dei)artments of Government. Whether 
iiient. we regard it collectively as the Council of the Crown, or as 
a group of officials, the holders of the new political offices 
brought into being by the Norman kings, we can trace fronji 
it our executive of to-day. 

The king From the time that certain executive functions are assigned 
resume to Certain oflicci's of state, we first catch sight of two limita- 
powers.^^ tions upon the royal will, which draw closer and closer as time 
goes on until theory and practice as regards the executive 
'come to diverge as widely as they do at the present day. 

, The first of these is seen in th e loss of power by the 
Crown to transact in peraon business winch has once been 
assigned to an office or department o^overnment. The growth 
of this limitation is so gradual as to be hardly discernible, 
yet at one end of our history we find a king who discharged 
in jierson the judicial and executive functions of government, 
at the other end a king whose every act of state is done 
through the agency of a responsible minister. 

Tlie Co^- The second is seen in the con stant att empt of th e larger body, 
controThia whether Commune Concilium or Parliament, to control or to 
Mi^Xters ^^® appointment and the action of the smaller body. 

The present dependence of the Ministers of the Crown, for 
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their existence as a Ministry, upon the maintenance of a 
majority in the House of Commons, is the outcome of a 
struggle which began when the Commune Concilium de¬ 
manded to choose the ministers of Henry III. The two 
together have resulted in ministerial responsibility for the 
acts of the Crown to the representatives of the people. 

Besides the great nobles, and the holders of household The officers 
offices which had now become hereditary, the Curia con- Curia, 
tained a number of officials—judges or barons of the Bx- 
checpier—and three great officers of state—the Justiciar, the 
Chancellor, and the Treasurer. 

The Justiciar represented the king on all occasions when The 
the king was not present, and the very existence of the office 
was largely due to the frequent absence of the king upon the 
continent. Moreover the Norman king dared not entrust 
large powers to local magistrates. Where he had to delegate 
plenary executive powers he delegated them to a representa¬ 
tive of himself for the whole kingdom; the very magnitude of 
the office made its holder a minister acting for the king, not 
a local potentate setting up independent local powers. 

When the king was abroad or absent from Curia or 
Exchequer he was represented by the Justiciar, primus post 
regem in regno, but the need to specialise duties became ap¬ 
parent as administrative requirements widened. To enforce The Ex- 
the king’s justice needed a strong judicial staff: to secure that 
good administration should be accompanied by a solvent Ex- 
chequer, independent of the feudal liabilities of the tenants in 
chief, needed a strong financial staff. The two were so 
intimately combined—the profits and costs of asserting and 
administering justice and the incoming and outgoings of the 
Exchequer—that the same men discharged double functions: 
the justices of the Curia sat as barons of the Exchequer; the The 
Chancellor was great alike in Curia and Exchequer. The 
Treasurer’s duties and anxieties were so engrossing as The 
‘hardly to be set forth in words.’ Besides these important 
personages, there was a regular official staff, clerks and justices, 
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who like the {greater officers were nominees of the crown, and 
took part alike in the management of the Treasury, the 
administration of justice, consultjition on affairs of state, and 
perhaps the prepamtion of legislative measures to be laid before 
the Commune Concilium regni. But in whatever capacity 
this body sat, the king presided in person or by his repre¬ 
sentative the justiciar. The ministers were literally servants 
of the Crown, chosen by the king, working under his constant 
^ supervision, dismissed if they did not give satisfaction. 

§ 3. The AugeiUi kings. 

K)ngshlp We have not yet reached Prerogative in the modern mean- 

century” * ing of the term, bocanse Prerogative is the result of a defini¬ 
tion more or less complete of royal pri\ilege and power, and 
the age of definition has not yet come. The ill-organised 
Saxon community put itself into the hands of a king and a 
body of non-representative advisers for all but local purposes. 
The Norman king tightened his hold on the community 
partly by means of the personal relation of feudalism, the 
groat moral bond of society in the middle ages; partly by 
means of the territoiial relation of feudalism which made him 
the ultimate lord of every man, and the immediate lord of the 
great men of the kingdom ; partly by means of the vigorous 
administration which checked the growth of local jurisdictions 
and made the central power felt throughout the whole 
country. But for all this we see the rudiments of a control 
exercised by the community on the use of royal power. The 
Commune Concili\im does represent the feudal society, and it 
is a machine regularly constituted, though not in regular 
working, for purposes of legislation and taxation, criticism and 
control. 

And though it is true to say that until Parliament comes 
into existence we have not the means of defining, or approxi¬ 
mating to a definition of Prerogative as we understand the 
term, yet between the accession of Henry II and the Parlia¬ 
ment of 1295 we can trace continuous progress, first in the 
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development and the definition of executive functions—in less 
abstract terms—the g-rowth of departments of government; 
and next in the check or supervision of the exercise of these 
functions by a body more or less representative of the com¬ 
munity. Three points in the history of the executive stand 
out 2)rominently in this period of our history. The first is the 
increase of departmental activity in the reign of Henry II; 
the second is the definition of royal power and the riglits of 
freemen in Magna Charta; the tliird is the dawn of the con¬ 
ception of a responsible executive tiaccable during the minority 
and tlirough the reign of Henry III. 

Henry II found a nation wearied out with the miseiies of Aduiima- 
anarchy, and the nation found in Henry II a king with a tmier 
passion for administration. Henry was determined to make 
his law prevail throughout the land, hence his attemi)t to 
define the jurisdiction of the ecclesiastical courts in tlie Con¬ 
stitution of Clarendon; his insistance in the Assize of Clarendon 
that no franchise or local jurisdiction should exclude his sherilf 
from entering therein; his rccpiircment that his writ should 
initiate every suit relating to the freehold. All this needed a 
development of the judicial system, and we find this efiected in 
two ways, from above, and fiom below. The royal administra- The jutU- 
tion of justice was strengthened and elaborated by the system 
of itinerant justices constantly modified throughout the reign, 
and suiviving to the present day in the modern system of 
circuits ; and further by the severance from the general work 
of the Curia of a body of judges who were to form a per¬ 
manent court hi banco, to hear all complaints, and to reserve 
cases of special difficulty to be heard by the King in Council. 

But the royal administiation of justice was further and use of 
strengthened by its connection with local machinery, the [^^hinery. 
twelve lawful men of the hundred and four of the township 
who presented criminals to the king’s justices, and the jury of 
sworn recognitors selected by the sheriff, who tried questions 
of fact as to the right to the freehold. As in justice so 
in finance. New forms of taxation needed a bettor organised 
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system for assessment and collection. This ag-ain brought 
into play a further development of official machinery, while 
the practice of employing a local jury to determine local 
liabilities brings local and central administration into closer 
connection. 

It seems plain that this far-reaching system of administra¬ 
tion would need a large official staff, and that the king, while 
he remained the centre of administration, must trust a good 
deal to his officera, and these in turn must rely upon the 
sheriffs of counties, who formed the connecting link between 
the central and local systems. 

Thus departmental business increases, and the details of 
administration pass beyond the immediate control of the 
king, even of a king so busy and so acute as was Henry II, 
Tho Great Next in order of time conics the statement contained in 
(leHnes Miigna Chaita of the legal limitations upon the powers of 
nylits. crown. The importance of the Charter in the history of 

the royal prerogative consists in the definiteness and per¬ 
manence which it gave to the promises of the Coronation oath. 
From the moment that John assented to the terms submitted 
to him by the baions, the lights of the subject ceased to 
depend on the power or goodwill of the king. Every freeman 
was henceforth entitled to freedom from arbitrary taxation and 
arbitrary punishment, and could refer for proof of his rights 
not to the vogue promises of the coronation oath but to the 
formulated definition of liberties in the Charter. 

Ministerial Lastly, we find in the reign of Henry III the beginning of 
inlity our modern ideas as to the relations of king and ministers, 
of ministers to the Common Council of the realm. 

Ilftiry III. Tedious and inconclusive as are the struggles and bickerings 
which make up the history of this reign, its constitutional 
results arc of great interest, quite apart from the development 
of the representative system by Simon de Montfort. 

Out of the Curia of the earlier period proceed on the one 
hand specific departments of govemment and administration, 
on the other a body of councillors through whom and with 
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whose advice the king acts in matters of state. The Chancery, The growth 
the Exchequer, the Common Law Courts separate from one mJntrof^ 
another. The Exchequer has its own Chancellor to aid and 
check the Treasurer, the Courts acquire different jurisdictions 
administered by different bodies of judges. The Chancellor 
affixes the great seal to formal manifestations of the royal 
will, while the secretarial portion of his duties passes into the 
hands of the king’s secretary, an official who from humble 
beginnings is to develop ultimateh'^ into the Secretary of State 
As the departments of government tend thus to specialise of , 
themselves, the circle of royal advisers assumes also a distinct Council 
character, representing the conciliar and executive functions 
of the Curia. It was doubtless the long minority of Henry III 
which brought these functions into prominence, and the same 
cause promoted the development of two great constitutional 
principles already referred to. The resi)onsibility of ministers 
for the acts of the Crown, and theory that the king can 
do no wrong date froin the childhood of Henry III, when he 
was liteially irresponsible for the acts of his ministers b The 
same cause, the ineaj)acity of the king to appoint his ministers, 
led, as is most probable, to the formal consultation of the 
commune concilium in filling up the great offices of state. 

When the king grew up the ideas formulated during his 
infancy continued to assert themselves: from this time forth 
ministers are regarded as responsible for the acts of the 
crown, and their appointment and their conduct of affairs 
are subject to the criticism of that larger body, the commune 
concilium regni, whose constitution and mode of summons had 
been set forth in the I4tli clause of the Great Charter. 

SjiCTION III. 

Parliament and Prerogative. 

§ I. Limitatiom on royal action. 

The existence of Parliament renders it possible to form 
from henceforth some definition of the Prerogative of the 
" Stubbj’ Const. Hist. ii. 41. 
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Crown. Heretofore the king was the chief of a feudal society, 
his powers were limited by the promises made in the corona¬ 
tion oath, by the usage that he should only act with counsel 
and consent, by the action of an assembly consisting of his 
feudal tenants, and latterly by the terms of the Great Charter, 
which to some extent defined liis relations to that assembly 
and to the community in general. 

PailiauKiit Parliament, as constituted by Edward I, was a representative 
assembly of the estates of the realm, and the action of Parlia- 
niunity ment, when asserting its rights in legislation, in taxation, in its 
relation to the executive, was the action of the ])eople, declaring 
the laws by which they would be governed, the amount and 
sources of the funds to be expended on national objects, 
reviewing the conduct of those by whom public affairs are 
conducted. 

If we regard the king, as indeed he might be regarded 
in the early Saxon polity, as the representative of the com¬ 
munity, it would seem that Parliament was merely one set of 
representatives designed to watch and check the action of the 
,13 the chief ro])rcsenfativc. But t he king was now a very different 
ceased^to i)crsonagc to the tribal chief of the Saxon times. 

Even the Saxon king was something more than an official 
representative of the community; the dignity of a long 
pedigree and the sentiment of the coiiufatus combined to invest 
his position with a reverence which does not attach to an 
elected chairman or president. And since that time various 
causes had contributed to enhance the power and position of 
the king. The church, in the ceremonial of coronation, gave 
saeredness to the office, the king was not merely the chosen of 
the people, he was the anointed of God. To this sacred bond 
between king and subject Feudalism had added a moral bond 
and a legal bond. The moral bond was that sentiment of 
fidelity due from the man to his lord, which alone preserved 
society from anarchy in the earlier part of the middle ages. 
The legal bond was the territorial character of feudalism. 
The king held the royal domain, and was entitled to the 
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services of his tenants by precisely the same right as the 
tenants in chief and lesser landowners held their lands and were 
entitled to their services. And since it was the tendency of The Crown 
feudalism to connect jurisdiction with land, to bind the feudal 
tenant to suit and service in the lord’s court, the king’s title 
to hold the Crown lands, to demand the services due to him, 
to act as the keeper of the peace of the community and its 
supreme judge, came to be regarded as a proprietary right. 

And as this proprietary right was of exactly the same 
character in its relation to the tenants in chief as their rights 
were in relation to their vassals, the interests of the feudal 
society were to some extent enlisted in the maintenance of the 
rights of the Crown. And besides all this, the king, if he was 
at all a capable man, was the strongest man in his dominions ; 
he had the machinery of administration at his disposal, and 
could probably at any given time command more money, and 
put more men into the field, than any one of his barons. 

It is then small matter for wonder that men had come to Inade- 
forget, if indeed they had ever clearly realised, that the king resSnts 
existed for the purpose of representing the community—as 
the maintainer of its internal peace and order, of its external 
dignity and security. The rights of the king as law-maker, 
judge, and administrator were indeed limited by the customary 
rule that he must act through and with his Council ; but these 
rights had come to be regarded as inherent, not delegated, 
just as the hereditary character of the title to the crown grew 
at the expense of the elective. And the Council varied greatly 
in efficiency as a restraining power, because sometimes its 
composition was settled by a powerful baronage, designedly 
as a check upon the king; sometimes under a strong king 
it consisted of royal nominees, ministers and feudal vassals 
who were merely the exponents of the royal will. 

The definition of Prerogative may be said to have consisted 
of the general doctrine that the king must govern according 
to law^, of the rule that he must act through a Council, 

‘ Bracton, bk. i. c. viii. b. 5. 


VOL. II. 
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and of the fact that the members of this Council were amen¬ 
able to the law. In practice it was determined by the 
comparative strength of the king and his barons, and by the 
rarliament needs of the king. But when the estates of the realm were 
define pre- summoned to an assembly which claimed and was held entitled 
logative. discuss all matters of national interest, a power arose which 
was capable of asserting itself against the power of the Crown ; 
not, like the baronage, for the selfish purposes of the moment, 
but in order to settle the permanent relations of the Crown to 
Parliament and to the Law. In other words the executive 
becomes a thing apart from the law-making and taxing body^ 
the Crown in Council from the Crown in Parliament. Pre¬ 
rogative now assumes a definite form: it is the executive 
power of the Crown as contrasted with the legislative and 
taxing power of Parliament. 

Elsewhere I have described the struggles of the Crown to 
retain all or any part of this law-making and taxing power ^; 
they are part of the history of Parliament. 

Tlie kind’s Our business here is to trace the discretionary power of the 
Crown in the two aspects of executive government, the deter¬ 
mination of matters of general policy, and the practical control 
^'~the details of adn)inistration. We shall have to note the 
limitations imposed on the royal will in the first instance by 
the will of Parliament, in the second by the Courts of Law. 

In the settlement of questions of general policy which 
cannot easily be brought within rules of law the Crown has 
acted through the Privy Council or the more important 
members of it, and later through the Cabinet. The personal 
influence of the king upon choice of policy and choice of 
ministers gives way very gradually to the will of Parliament. 

The claim made by the Commune Concilium in the reign 
of Henry III, by the magnates in the reign of Edward II, to 
have a voice in the nomination of the king’s ministers and 
to control their action, was revived by Parliament in 1371, 
when the old age and failing powers of Edward III and the 

* Law and Custom of Constitution: Parliament, ch. ix. 
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minority of Richard II had given increased importance to in tlioioe 
the executive powers of the Council. The Commons desired uters^' 
to control these executive powers by securing the nomi¬ 
nation and election in Parliament of the chancellor and the 
lord privy seal, through whom chiefly the royal will was 
expressed ; the treasurer, who was responsible for the public 
income and expenditure ; the chamberlain, whose official duties 
were varied and important; and the steward of the household, 
who was responsible for the economy of the Court and the 
maintenance of the royal state. 

But in 1385 Richard refused point-blank to name his in¬ 
tended ministers to the House of Commons, and the nomina¬ 
tion of ministers in Parliament, somew'hat later, W'as little 
more than a form. Three hundred years had to jmss before 
the Commons obtained an indirect but none the less real 
control over the appointment and action of the ministers of 
the Crown, Meantime they must be eontent with a demand 
for an audit of accounts, and with impeachment for such 
political offences as were outside the ordinary course of law. 

But very early in its existence the House of Commons seems in detail 
to have become aw'are that for the control of the Crown in tiation 
administration it was of supreme importance to secure the 
independence of the Courts and the publicity of judicial pro¬ 
cedure. 

The king might delay a cause or withdraw it from the 
Courts by writs issued under his lesser or privy seal or he 
might grant charters of pardon ^ so wide in their terms as to 
amount to a dispensation to commit crime. These were the 
earliest grievances, and they were dealt with by Statute. 

Or a man might be summoned by writ of mhpoina before 

‘ 20 Ed I. c. 6. No writ concerning the Common Ijaw was to go out under 
the little seal. 

2 Ed III. c. 8. Neither great or little seal should be used to delay com¬ 
mon right; if so used the justices should pay no attention to such com¬ 
mandments. 

“ 2 Ed. III. c. 2; 10 Ed. III. St. c. 2; 14 Ed. III. c. 15; 13 Ric. II. st. 

C % 
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the Council, where the king- seems to have continued to 
preside after he had ceased to sit in the King’s Bench, The 
powers of the Council were undefined and arbitrary, and its 
procedure deprived the parties of a jury. It was in vain that 
the Commons sought to destroy this jurisdiction or to control 
it s exercise h It developed in spite of the Statutes and the pro¬ 
tests of the fourteenth and fifteenth centuries until opposition 
died away, to return with conclusive effect in the legislation 
of 1641. 

But the instinct of the Commons was a true one. Tlie 
prerogative must ho limited hy law if it was not to Ire limited 
hy foice,and legal restraints were of no avail if the king could 
constitute or control the Courts which interpreted the law. 

§ a. The Lancasftiam, 

The growth of individual departments of government is 
not more imjxirtant than the giowth of the collective powers 
of the Council. In the reign of Richard IT it had ‘ become a 
power co-ordinate with the king rather than subordinate to 
him, joining with him in all business of state, and not merely 

‘ Statutes on this subject are numerous They begin with generalities. 

f, Ed. III. c, 9. None sliall be attached or forejudged contrary to the 
Great Charter or the law. 

28 Ed III c. 3. None to be put out of hia lands or impiisoncd, disin¬ 
herited or jiiit to death but by due process of law. 

Tlien they become more explicit, 

42 Ed III. c 3 No man to be made to answer before the King’s Coimeil 
on accusation to the king without presentment befuie justice or matter 
of rccoid, or by due process and writ original according to tlie law of 
the land. 

4 Hen IV. c 23. No man to be brought before the King’s Council or 
Uiig hinmlf after judgment given in the Common Law Courts. 

15 Hen. VI. c 4. The writ of subpoena only to be issued after security 
given for costa. 

Tlie jirotests of the Commons are very numerous; but if a petition was m 
the first instance addressed to Parliament they were not unwilling that it 
should he leferred to the Council. In 14 Ed. III. c. 5 they legalise such 
reference in case of delay of joetice asceitained by a committee of five (one 
bishop, two earls, and two barons), and in 31 Hen, VI. c. 2 they gave power 
to the Council to deal in a summary way with great offenders against public 
order, saving in a somewhat ineffectual proviso the rights of the Common Law 
Courts. 
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assisting but restricting his action In this capacity it is Parliamen- 
recognised by the Commons, who, early in the reign of 
Henry IV, ask that not merely individual ministers but the 
Lords of the Council should be nominated in Parliament (1404), 
that they should be properly paid for their services, and that 
the procedure of the Council should be settled by fixed rules 
(1406). In every department of the executive, except the 
administration of justice in the Common Law Courts, it was 
the duty of the Council to advise the Crown; and the next 
prominent feature in the history of the executive is the 
formal and continued assumption of a judicial power which 
to some extent supplemented, to some extent superseded, the 
action of the Courts. 

During the infancy of Henry VI the Council was not as to tiie 
merely a body of advisers, but a Council of Regency. When 
it ceased to be so, on the attainment of his majority by the 
king, it ceased at the same time to be nominated in Parlia¬ 
ment. The Commons relaxed their attempts at control, and 
the Council became the nominees of the Court. Under the 
weak rule of Henry VI the commoners and men of business 
became fewer at the Council Board Great lords of the 
Lancastrian side take their place, and the powers both of 
the Commons and of the Council at this period increased at 
the expense of the personal influence of the Crown. 

The Commons had acquired an increased and extensiveto taxa- 
control over taxation and legislation, and by the practice of legiBlation 
impeachment they could strike an individual minister, but 
they kept no steady or consistent criticism at work on the 
action of the executive: the powers they had gained were 
not applied to this purpose till a far later date. 

The Council had become a committee for the discharge of 
executive functions, irresponsible, except in so far as respon¬ 
sibility was secured by the royal power of appointment and 
dismissal, and by the possibility that the Commons might 

* Stubbs, Const. Hist. iii. 347. 

’ Fortescue on the Governance of England, ed. Plummer, jip. 299, 300. 
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jji^oiders excrcise iu individual cases their right to impeach. The 
centuiy range of duties undertaken by the Council covered the whole 
range of the powers of the Crown. In judicial matters the 
complaints that the Council interfered with the action of the 
Common Law Courts continue for a while, but cease after tlie 
reign of Henry IV h It may be that the Council, acting col¬ 
lectively, interfered with the individual action of the officers 
of state entrusted with the various departments of govern¬ 
ment, and that the incessant and searching activity of a body 
which was necessarily incapable of attending to the details of 
administration, prevented the persons responsible for those 
details from giving to them pioper attention. 

But whatever the cause, the truth remains that at a period 
when the House of Commons had attained the highest point 
which it reached before the Long Parliament in respect of 
constitutional control over legislation and taxation^, and 
when the royal Council bad absorbed all the functions of 
royalty and was exercising them with freedom and activity 
‘ the Treasury was always low, the peace was never well kept, 
the law was never well executed ; individual life and property 
were insecure; whole distiicts were in a permanent alarm 
of robbeiy and riot; the local administration was either 
paralysed by party faction or lodged in the hand of some 
great lord or some clique of courtiers^.’ The Wars of the 
Koses were but a sequel to the anarchy brought about by the 
bastard feudalism of the fifteenth century, a system which 
contained all the elements of disorder, without the moral 
bond which characterised the feudalism of the thirteenth, 

§ 3. The Tudors. 

Prom the conclusion of the Wars of the Hoses to the time 
of the Stuarts, from Portescue to Bacon, the minds of 
political thinkers, practical or theoretical, seem to have 
turned towards the construction of a strong administration. 


^ Stubbs, Const. Hist. iii. 25 2. 
' Ibid 255. 


“ Ibid. 250. 
* Ibid. 270. 
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It WJ18 not only that the turmoil of the dynastic struggle had Popular 
created a longing for peace: the preceding disorder, and the cencrin 
insecurity of life and property which was not inconsistent 
with great constitutional freedom, made men realise that an 
increase in the power and influence of the House of Commons 
was not all that was needed to make a nation prosperous 
and free. 

The constitution of the king’s Council for purposes of A strong 
administration was the problem set to himself by Sir John 
Fortescue, who troubles himself little as to the relations of 
Parliament to the servants of the Crown, but much as to the 
organization of the executive. The Council, with a view to 
good government, was divided by Henry VIII and Edward 
VI into committees for the transaction of special business 
or for immediate attendance upon the king: the course of 
its business was regulated: the precedence of its important 
members determined by Statute. 

But the Council was no longer a check upon the action of Position of 
the Crown; the baronage, which had supplied its formidable 
members, had been reduced by the Wars of the Hoses in 
numbers, power, and prestige; its members were of no indi¬ 
vidual weight or importance such as would enable them to 
resist the royal will. It was an administmtive machine of 
vast power, entirely in the hands of the Crown. 

The period fancifully styled the New Monarchy, the period 
at which the personal government of the Crown is more 
distinct than at any time since the reign of Henry II, was 
at once the outcome of the executive weakness of the 
Lancastrians, and the source of the violent collision under the 
Stuarts of Crown and Parliament, of the executive and the 
representative or legislative sides of our constitution. But it and of 
should be remembered that the people were as willing to be ment. 
governed as the Tudor kings and queens were able and will¬ 
ing to govern, and that throughout the reign of Henry VIII 
Parliament seemed ready to confer upon the Crown any 
powers which Henry VIII might be pleased to ask. 
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Statutory Henry borrowed money without consent of Parliament, but 
tive^con- obtained from Parliament a release from the obligations 
ferred. incurred to the lenders. Parliament gave him the power of 
devising the Crown, enabled him to issue Proclamations which 
should have the force of law, and gave to a king the right to 
repeal, when he reached the age of twenty-four, any statutes 
made since his accession ; above all, it was Parliament, embody¬ 
ing the acts of Convocation, that made the king the legal head 
of the national Church, that passed the many acts of attainder 
which give an air of horror to the concluding years of this reign. 
Other 1x1 two respects we see the Crown in the reign of 

of preroga- Henry VIII developing a policy and exercising powers which 
became formidable when, as happened in the succeeding reigns, 
individuals began to desire a free expression of opinion on 
matters affecting Churcb and Commonwealth, and when 
Parliament revived its interest in public affairs. One of 
these developments of executive power is manifested in the 
(a^Tudicial judicial action of the Council. The administration of the 
Council. Common Law had been committed to the three great Courts, 
the King’s Bench, the Common Bench, and later to the 
lilxchcqucr. The imperfections of the Common Law were 
supplemented in the Chancery where the Chancellor was the 
mouthpiece of the King’s grace, but the indefinite residue 
of the judicial powers of the king was administered by the 
Council There is a gap in the record of its proceedings from 
1435 to 1540, and at the latter date we find it exercising a 
jurisdiction extraordinary, both in compass and detail, in 
comparison with that which it had exercised at the earlier 
date. Private injuries so trifling that they would bo dealt 
with at the present day by a county court, expressions of 
political opinion adverse to the government, questions as to 
the status and procedure of corporate bodies, as to defamatory 
words and writings, as to disregard of royal proclamations,— 
nothing was too great or too small for a body which united in 
itself the indefinite judicial powers and the indefinite executive 
powers of the Crown. 
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These powers do not seem at first to have been designedly- 
exercised by the Crown at the expense of the liberties of the 
subject. The Common Law Courts were costly and difficult 
of access to poor men, they were not always effective against 
rich or powerful wrong-doers ^; conspiracies which survived 
from the dynastic wars needed to be met by prompt and 
secret action; new questions arose out of ecclesiastical 
changes, and the growth of a Press, to which existing 
rules of law supplied no answer Petitions for redress of 
grievances were laid before the Council, and it was often a 
Court in which justice could be obtained speedily and at small 
cost by the poor, in which alone justice could be obtained by 
the weak. It was only by degrees that the Court of Star 
Chamber became a Court for the restraint by an arbitrary 
procedure of the free expression of opinion on i)olitical subjects, 
that it enforced illegal proclamations by unauthorized 
penalties, that it no longer supplemented but interfered with 
the culinary course of justice in the Courts of Common Law. 

Thus the jurisdiction of the Council, dangerou.sly indefinite, 
but on the whole salutary in its exercise under Henry VII, 
had become a formidable engine of oppression before the death 
of Elizabeth. 

And, secondly, Henry VIJI added largely to the constitu- ( 5 ) Addi- 
encies. These additions were reasonable, but his policy in constituen 
relation to Parliament was developed, in the hands of his 
successors, by a free use of the prerogative in granting 
charters to towns. 

The statutory requirement that a member should be resident 
in his constituency had fallen into disuse^ and a scat in 
Parliament had not yet begun to be an object of ambition. 

Henry VIII had therefore no great difficulty in procuring 
the election to the House of Commons of many members 
who held places at the pleasure of the Crown, or who hoped 
to obtain such places, or who for one reason or another were 

' Collectanea Juridica, ii; Hudson on the Court of Star Chamber, p. 14. 

“ See vol. i. Parliament, pp. 83, 286. 
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willing to vote as the king or his minister might direct. 
The successors of Henry VIII ^ were not content to rely 
upon influence over existing constituencies; they issued writs 
of summons to boroughs which had never heretofore sent 
members, a process followed usually by a charter of in- 
corj)oration, conferring upon the borough the privilege of 
sending members, and regulating the rights of election. In 
this way the numbers of the House of Commons were 
increased by more than one hundred members in the reigns of 
Edward, Mary, and Elizabeth, and the growing independence 
of Parliament was sought to bo restrained by a larger infusion 
of nominees of the Crown, 

I’leroga- The raising of loans without consent of Parliament, the ex- 

tive under . „ . . . 

Henry ercise of a wide and indefinite jurisdiction through the Privy 
Council, and the acquisition of a Parliamentary influence 
by an increase of the representation and by the introduction 
of placemen and courtiers into the House of Commons, con¬ 
stitute the chief exercise of prerogative in the reign of Henry 
VIII, Many deeds were done undoubtedly cruel and \injust, 
and laws were passed which placed a dangerous power in 
the hands of the Crown; but to these matters Parliament 
was made a party, and the blame must be divided in such 
proportions as the student of history may see fit between a 
king who loved his own way, a complaisant legislature, and a 
people which was willing to forego some measure of constitu¬ 
tional liberty for the sake of order and peace. 

Under Lis Under Edward VI and the Tudor queens the jurisdiction of 
the Council pressed more heavily upon freedom of opinion, 
and the franchise was conferred upon boroughs which were 
never intended to be other than corrupt. Houbtless each one 
ileaUaints of this dynasty exercised an exceptional control in Council 
latrative and in Parliament, and yet throughout this period, as regards 
kmg*' detail of administration, the king distinctly recedes into 

' The constituencies added by Henry VIII, though considerable in number, 
■were places which might reasonably demand representation: Cheshire and 
Chester, Monmouthshire and Monmouth, the towns and counties of Wales. 
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the background ; his will is all-powerful, but it must be ex¬ 
pressed through his servants. Edward IV had been told 
already that he could not effect an arrest in person and 
James I had to learn that the king could not sit as judge in 
his own Courts^. The Act of Henry VIII as to the use of 27 Hemy 
the royal seals interposes three different ministers between the 
king and the carrying out of the royal pleasure, and it was 
held in Elizabeth’s reign that a royal order was not a suflicient 
authority for the issue of the royal treasure 

§ 4. The Stuartn. 

When James I came to the throne it was no longer easy to The exer- 
manage Parliament as it had been managed by the Tudors, pferoga- 
The House of Commons had questioned some of the additions 
made by Elizabeth to the representation. It took an early 
opportunity of disputing the right of the Crown to interfere 
in elections or to determine disputed returns. The Stuarts 
did not venture to use to any extent the prerog-ative which 
the Tudors had so freely exercised of summoning boroughs by 
writ or conferring the right to representation by Cliarter. 

The additions to the representation made in the reign of 
James I were in almost all cases revivals of rights fallen into 
disuse. But James I and Charles I raised other and bolder 
issues. The judicial powers of the Privy Council exercised in 
the Star Chamber, and the power of appointing and dismissing 
at pleasure the judges of the superior Courts, enabled the Crown 
to interfere with the freedom of the subject, to legislate and 
to tax in defiance of statutes passed in earlier times, in de¬ 
fiance even of the Petition of Eight, which was aimed at 
existing encroachments of the Prerogative. 

It is possible that the difficulty of managing Parliament aided by 
or increasing its members may have induced the Stuarts to divine 
fall back upon unparliamentary methods. But it must be 
remembered also that the decline of feudalism, and the Ee- 
formation, which broke up the unity of W'^estern Christendom, 


* Coke, Inst. ii. p. 186. ”12 Coke, Rep. p. 64. ’ ii Coke, Rep. p. 92. 
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left men in want of some theory of political duty which 
should supply the place of the feudal bond, and meet the new 
conditions of a national Church. The divine right of kings 
was one solution, eagerly embraced by the Stuarts and ac¬ 
cepted by many of their subjects. A reluctance to resist 
encroachments on liberty of pemon and security of property 
enabled the royal power-s to be used with freedom and boldness, 
but based those powers did not rest on imagination only: they 

(if judicial had a firm basis in the eontrol which the Crown possessed 
tration. ^ver the course ol law. 

So long as the king could use the indefinite jurisdic¬ 
tion of the Star Chamber for the infliction of punishments 
for political offences, it was possible for him to issue pro¬ 
clamations which would be enforced by fine or imprisonment 
The Star- in the Star Chamber, although disobedience to them might 
not constitute any offence recognisable by the Common Law 
Courts^. It is true that the use of this power by James I led 
to a precise definition by Sir L. Coke of the legal effect of such 
proclamations, a definition which, as I have elsewhere pointed 
out, is the loens chssicns for the statement of the relations of 
Parliament and Crown in the making and enforcement of law^. 
But so long as the Star Chamber was at the service of the 
Crown it represented a judicial power residing in the 
executive, limited by no settled rules, exerciseable at the 
royal discretion, and alleging the interests of government as 
the ground of its exercise. 

The Bench ;j>for did the king’s control of justice stop at the Star 
Chamber. He had an absolute power in the apj)ointment 
and dismissal of judges : the judicial bench was, as to tenure 
of office, at his mercy, and without exaggerating charges of 
corruption and subserviency, it is plain that self-interest as well 
as the traditions of a hundred years would lead the judges 
to take a broad view of the extent of their master’s prerogative. 

When a subject refused to pay a duty imposed or a tax 

‘ Gardiner, History of England, viii. ‘jl, 

* Vol. i. Parliament, pp. 262, 263. 
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levied without consent of Parliament, the Courts, if they did The duty 
their duty, were bound only to consider whether there was j^^ges, 
authority by Statute or at Common Law for the demand 
made by the Crown. If an emergency necessitated the 
raising of money without the consent of Parliament, the 
Courts were not concerned with the existence of such an 
emergency ; their business was to interpret Statute and Com¬ 
mon Law. Imminent peril might justify the Ciown in 
raising money, but the justification should be recognized in an 
act of indemnity passed by Parliament, not in a decision by the 
law Courts that the Crown was justified in overiiding the law. 

Nevertheless, the judges of James I and of Charles I ini'l their 
went far in the direction of the theory held by Bacon tiun of it, 
that their business was not merely to declare the law 
but to support the government; acting on this theory 
they developed a doctrine of the prerogative which vir¬ 
tually set the king above the law. If, whenever a subject 
resisted an illegal demand, the Courts held that it was made 
in virtue of a discretionary power resident in the king, they 
reduced themselves to a choice of difliculties. Either they 
must consider the cireiimstanees of each case and determine 
whether it called for the use of this discretionary power, and 
so take upon themselves the deliberative functions of a Coun¬ 
cil of the Crown, or they must leave it to the king to say 
whether or no the occasion required the use of this power, 
and in that way must set the Crown above the law. 

The last was the course which the judges adopted^. They 

* Gardiner, ii. T91; iii. 2-8. 

‘ In cases touching the prerogative, the judgment shall not be according to 
the rules of Common Law.’ 

‘The king’s power is two-fold, ordinary and absolute . . . The ab¬ 

solute power of the king is applied for the general benefit of the people, and is 
salus populi, as the people is the body and the king the head ; and a.s the con¬ 
stitution of the body varies with time, so varies this absolute law, according to 
the wisdom of the king, for the common good.’ Judgment of Court of Ex¬ 
chequer in Bate'i case, 2 St. Tr. 371. 

‘ TTiat which is now to be judged by us is, whether one committed by the 
king’s authority, no cause of commitment being set forth, ought to be delivered 
on bail, or to be remanded to prison.’ The Court of King’s Bench held that 
one so committed ought not to be delivered. Darnel's case, 3 St. Tr. i. 
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thereby made the kins;' independent of Parliament so far as 
revenue was concerned. Nor did their action affect revenue 
alone: all attempts to define the prerogative were ren¬ 
dered nugatory when the Courts held that it was of the 
essence of prerogative to exercise a discretion in observing 
or overriding the law of the land. What the Star Chamber 
did for the king in the region of legislation, the Common Law 
Courts did for him in the region of finance and in his dealings 
with the liberty of the subject. 

The Long Parliament took away the jurisdiction of the 
Privy Council in civil and criminal matters, and in so doing 
struck off a formidable branch of the royal prerogative. But 
the episode of the Commonwealth did far more than legisla¬ 
tion could do to affect the powers of the Crown as then 
existing-. 

The prerogative of the Plnglisli king had not rested 
on an armed force for its maintenance, but on custom and 
respect for law, and to some extent on imagination, and 
an acceptance of the existing order of things as a part 
of the seluyiie of nature. The issue of the war between 
king and Parliament showed that flierc was no such 
miraculous alf ribiife in the prerogative as would enable the 
king and his followers to resist superior numbers or superior 
organisation. The nation learned that, in the last resort, 
force could keep the king within the bounds of law unless he 
bad a greater force at bis back. The right to maintain a 
standing army became a practical question from the time of 
Cromwell. 

Blit there still remained within the limits of law a 
formidable weapon,—the king could still dismiss the judges 
at pleasure. No attempt was made by Charles 11 to use 
this power in order to raise money : the stringent legislation 
of the Long Parliament on the subject would have been 
dangerous to override, and Charles, alike from levity of temper 
and practical cleverness, was disinclined to run risks or to 
disturb his enjoyment of life for a mere extension of the 
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powers of the Crown. He was content to revive the practice Corruption 
of Henry VIII, and by establishing' a system of influence 
and corruption of members to induce Parliament to do 
as he wished. It was not until the unhappy James II 
desired to get rid of the Statutes passed for the security 
of the English Church that the powers of the Crown 
over the judges were again used to obtain a judicial sanction 
for illegal acts. When James desired to dispense with the 
operation of a Statute and to do so with the sanction of the Control ot 
Courts of law, he got the question raised by a suit brought 
against the man in whose favour the dispensation was given, 
and secured, by pressure brought to bear upon the judges, tliat 
the decision should be such as he desired. Nor was he con¬ 
tented with the misuse of an undoubtedly legal prerogative ; 
he had learned from the Commonwealth the importance of a The stan4 
standing army, and was creating one when the Revolution 
came upon him. 

The Bill of Rights recited all the outstanding points of Tiie Bill 
dispute between king and subject, the standing army among ° 
others, and decided them against the king; and the Act of 
Settlement took from the king the last of the prerogatives 
which enabled him to interfere with the course of the Com¬ 
mon Law, or to override Statute, when it provided that the 
judges should hold their office during good behaviour, and 
could only bo dismissed upon address of both Houses of 
Parliament. 

Henceforth the theory of divine hereditary right lived on 
only in the imaginations of those who mingled politics with 
romance. The Crown becomes the official representative of 
the community, to carry out its wishes so far as they are 
expressed or can be ascertained. 
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Sl'CTION IV. 

The Puekogattve since 1688. 

§ I. Parliament and the choice of the Ministers of the Crovni. 

Con<ititu- The lew-islation of the rei<>n of William III had clone two 
Mormrcliy iG rcspect of the royal prerog’ative. It had defioed 

I Will ami legal rights of the Crown, and it had taken from the 
Maiy, st 2 Ci'own the means of controlling the interpretation of those 
rights. The king was forbidden by Statute to raise money 
or keep a standing army in time of peace without consent of 
Parliament, to suspend laws or to dispense with their operation 
as James had done ; but this was not enough. Judges who 
owed their places to the king’s favour, and risked them by 
incurring his displeasure, had been able to disregard the 
Petition of Right in Ilamiiden’s case and the Test Act in 
13 &13 Hale’s. Prom the day that the Act of Settlement gave to 
0. 2, s 3.’ the judges security of tenure and made them ultimately re- 
sj)onsible to Parliament, the king’s Courts exhted no longer 
to do the king’s pleasure, but to interpret and enforce the 
law of the land. 

l)e[ien- The iisk of Oppression by the Crown and its officers, 
Crown on whether by claim of legal right or by partial interpretation 
[.iiliament reduced to a shadow. In all administrative 

acts, the king’s pleasure could only be expressed through 
officers amenable to the Courts of law. In the choice of minis¬ 
ters and the determination of matters of general policy, two 
things remained to be done in order to bring the exercise of 
the prerogative under the criticism and supervision of the 
estates of the realm. The first of these was to compel the 
Crown to have frequent recourse to Parliament, the second 
was to bring the choice and the action of the Idng’s minis¬ 
ters under some sort of Parliamentary control, 
tor money. fjj-gt of these objects was attained when Parliament 

limited the revenue given to the king for life to such a sum 
as would barely enable him to conduct the civil business of 
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government, when it annually legalized the standing army 
and granted the supplies for the armed forces of the nation. 

The second was the gradual result of all the preceding For a), 
limitations whereby the King was made dependent upon the 
good-will of Parliament for money and for legislation. Prom 
the Revolution onwards the King- not only could not tax 
without consent of Parliament, but he was not entrusted with 
more than would suffice to conduct the birsiness of the 
country for a year at a time. Not only had he no longer a 
Court of Star Chamber to enforce his Proclamations, but his 
pow’or to suspend and dispcn.so with Statutes was declared 
illegal. Prom the date of the Act oF Settlement he could no 
longer rely upon a packed bench of judges to find that his 
breaches of Statute w-ero covered by his discretionary preroga¬ 
tive, nor could ho shelter his Ministers from impeachment 
behind his own irresponsibility by the grant, beforehand, of a 
pardon. He could not addlo (he reiiresentaiion by granting 
charters to boroughs, for the Commons were prepared to ques¬ 
tion his right to add to their number; he could not tam])cr 
with existing boroughs by the forfeiture and remodelling of 
their charters, for the judges before whom the validity of such 
charters would be contested were no longer under his control. 

Thus ho was compelled to have recourse continually to aTlKCom- 
IIousc of Commons whose composition he could not alter MmivtuH 
and whose members he could not intimidate. But it still lay 
in his power to bring influence to bear on the members them¬ 
selves by means of places and pensions held during the pleasure 
of the Crown. Hence the provision of the Act of Settlement, 
which never came into force, making office or place of profit 
held of the Crown incompatible with a seat in the House of 
Commons, and hence the legislation of 1707 and the official 
disqualifications created by subsequent Statutes h 

The House of Commons, when it passed the clause in the Impoit- 
Act of Settlement, failed to see that it had more to gain by their prt- 
bringing the Ministers of the Crown into dependence upon 

' Vol. i. Parliament, pp. 85-87. ment 
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itself than hy cutting- itself adrift from the executive in fear 
of royal influence upon legislation. Through Ministers alone 
could the Crown effectually communicate its wants to Parlia- 
mentj and Parliament, by the readiness or reluctance with 
which it met the needs of the Crown, could indicate the 
amount of satisfaction with which it regarded the persons 
whom the Crown employed in the business of government. 
I’.irlu- Since the Bill of Bights and the Act of Settlement have 
lontroPiu brought the prerogative within legal bounds which the King 
MimrtefH transgress, it remains to ask. What is the discretionary 

power of the King, as the executive of the country, within 
those bounds. And the questions to be asked are three :— 

(t) Is the King free to appoint and retain such Ministers 
as he chooses ? 

(2) What is the influence of the King in the settlement of 
general policy ? 

(3) How may the King act in matters of administration ? 

The first is the only important ])oint of contention between 

Crown and Parliament since the Revolution. The Crown 
has claimed to choose its Ministers, iriesj)ective of the wishes 
of the House of Commons; the Commons have insisted that 
the Ministers of the Crown shall be chosen from the political 
party which is in a majority in the House, and that their 
tenure of office sliall depend on the retention of the con¬ 
fidence of that majoiity. 

Gnjt'i- The composite Ministries of 1689-1696 gave way to the 
III Whig Ministry of i697,as Sunderland made William III under¬ 

stand that he must rely upon one party or another if he wanted 
the support of a majority of the House of Commons for his 
policy; the Whig Ministry of 1697 passed by degrees into the 
Tory Ministry of 1700, as William perceived that a change of 
feeling in the country, represented by a change in the balance of 
power in the House of Commons, necessitated a corresponding 
change in his advisers. But it was in the reign of Anne that the 
necessary dependence of the Queen and her advisers upon one or 
other of the two great political parties became strongly marked. 
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The two great Mini«tei-s, Marlborough and Godolphin, Under 
Tories by policy, found themselves committed to the con- 
duct of a war of which they approved, while the majority The cnah- 
of their party were desirous of peace. They tried to form Gojoiphin 
a paity of their own, but had to learn that it is difficult 
in this country for more than two parties to exist, and at 
this time there were but two. They had to deal with the 
Whigs, a party in favour of the war, in favour of a policy of 
toleration towards Nonconformists, and firm to the Hano¬ 
verian Succession, and with the Tories, a party in favour of 
peace, zealous for the exclusive privileges of the Church, and 
somewhat lukewarm in its sentiments towards the Elcctress 
Sophia and her title. Out of these elements they tried to 
form a Tory war party; they found that it was a hopeless 
task, and they gradually amalgamated with the Whigsb But 
though Godolphin was willing to ally himself with his former 
political opponents for the sake of a cause which both con¬ 
sidered to be superior to considerations of party, the Queen 
resented the necessity of appointing Ministers with whom she 
was not in sympathy. When Godolphin and Marlborough The Queen 
told her that she must choose between them and Haidey, she Tory 
reluctantly dismissed Harley, and with equal reluctance 
allowed the great offices of state to be filled by Whigs. It is 
significant that, although throughout her reign her personal 
prepossessions exercised an immense influence in the appoint¬ 
ment and dismissal of Ministers, although she discarded one by 
one and with little ceremony the great group of statesmen who 
had gathered around Godolphin, she did not venture to do this 
until she was assured that the feeling of the country was changed, 
that the Whig Ministers had become unpopular, and that Harley 
and St. John were certain of support either in the Parliament as 
then constituted or in one returned after a general election. 

To trace the growth of the recognition by the King that his 

* Their position might have been exactly reproduced in 1886 if Lord 
Hartington and Mr. Gosohen had endeavoured to form a Ministry of Liberal 
Unionists and lukewarm Home Rulers, resting on Conservative support. 
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The Han- choice of Ministers must be subject to the balance of parties in 
niVd thTir Parliament and in the country, would be to write the political 
Ministers. Qf centuvies. Georg-c I assented without 

question to the ascendancy of the party which had placed him 
on the throne. George II grumbled from time to time at the 
necessity which Parliamentary majorities laid upon him of 
parting Avith a favoxiritc Minister, such as Carteret, and 
accepting a Minister disagreeable to him, as was Newcastle or 
'I'lif Pitt. George III tried, and with some success, to get the 
machinery of Parliamentary corruption into his hands, to 
break up parties, to destroy all sense of loyalty to one another 
in his Ministers, and to confine them to the details of their 
respective offices. But he may almost be said to have created 
paity loyalty in opposition to his intrigues, and the joint 
responsibility of Ministers in opposition to his attempts at 
jicrsonal government through departments. In his reign, 
for the first time since the Jacobites had fallen out of prac¬ 
tical ])olitics, we find a party, the Rockingham Whigs, bound 
together, not as interested in a common adventure in search of 
office,but as possessing common aspirations for the better govern¬ 
ment of the country. Gradually the pres.sure of Parliamentary 
majorities upon the elu^ico of the Crown became irresistible, 
lilflect of Iji pjoportion to the greater weight which a wider franchise 
franchise, gives to a Parliamentary ma,jority, and the increased interest 
in politics which creates and enforces party loyalty and holds 
a majority together, the independence of the King in the 
choice of his Ministers steadily diminishes. The likes or dis¬ 
likes of George III could make or mar the fortunes of states¬ 
men. The influence of the royal wishes, though waning, was 
perceptible in the reign of George IV. William IV was on the 
whole very loyal to his Ministers; the charge, so long believed, 
that he dismissed Lord Melbourne’s Ministry in 1834 because 
he disliked them, is overthrown by the testimony of Lord 
Melbourne himself^. Queen Victoria has invariably accepted 
the decision of the country as shown by a geneial election, or 
‘ Melbourne Papers, pp 220-226. 
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a vote in the House of Commons. Ministers are the Queen’s 
servants, but they are chosen for her by the unmistakeable 
indication of the popular wislies given at the polling booth 
or in the division lobby. Legal theory and actual practice 
here, as elsewhere in our constitution, are divergent. 

^ 2. The Crou'ii and its Miniafers in the Btlenuhiatlou of Policy. 

I have so far endeavoured to trai-e the piocess by which the Policy 
Crown has lost the power, fust, of setting its individual will MmLteiT 
above the law ; secondly, of choosing the Ministers through 
whom its w’ill can alone be expressed. 

Hut we have still to ascertain the modern practice of 
government, to try to see what actually happens in the 
conduct of public ailairs. 

The business of government, like all other business, falls 
into two great divisions,—the determination of policy or 
principle, and the working out of detail; the settlement of 
what is to be done, and the doing of it. 

The general policy of the country, its foreign relations, pro- Absence oi 
posed legislation, the principles of departmental management, cabinet^' 
are discussed and settled at the meetings of those great officers 
of state who are at the same time leading politicians and 
party leaders, and who constitute the body known as the 
Cabinet, of w'hich more hereafter. At these meetings the 
Sovereign has ceased to be present since the death of Anne. 

At meetings of the Privy Council the Sovereign has been and 
is personally present, but the business at such meetings is of a 
formal character When first the discussion of general ques¬ 
tions of policy passed from the Privy Council to that inner 
circle of advisers which we call the Cabinet, a period wdiich 
we may fix at the commencement of the reign of Charles II, 
the Sovereign presided alike in Cabinet and Council: the 
personal opinion and wishes of Charles, of William and of 
Anne^, formed an important factor in the discussions which 
took place and in the conclusions reached. George I had 

' See a curious note by the editor of the Hardwicke Papers, ii. 483 
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difficulties in understanding our language, which made his 
attendance at these meetings alike useless and irksome. He 
absented himself, and his example has been so consistently 
followed as to have become a settled custom. 

There are but three instances cited ^ of occasions on which 
the King has been present at a Cabinet meeting since the 
accession of George I. Two ^ of these arc formal meetings to 
lay before the King the draught of the speech to be made at 
the opening of Parliament: the third is of very doubtful au¬ 
thority ^ As exceptions from the established rule they arc 
wholly unimportant. 

Etfcct of But the custom introduced by George I had far-reaching 
^'senL (effects. The absence of the Sovereign from the meetings of 
the body which discusses and settles the general policy of 
government, does not alter the legal rights of the Crown, the 
legal liabilities of its Ministers, or their legal relations to one 
another, but it ncoessarily jmts the Crown somewhat into the 
background so far as influence on policy is concerned. 

Ministers can only carry fheir policy into effect through the 
agency of the Cuwn. If the Queen refuse to sign the neces¬ 
sary documents or give the necessary assent, the thing which 
the Ministers wish to be done cannot be done. But Ministers 
may say that they nill not remain Ministers unless their 
])olicy is carried out; and Parliament may say, and the 
elect orate may support it in saying, that it will have no other 
Ministers and no other jiolicy. To be present and have a 
voice in the determination of that policy is therefore an 
additional security to the Sovereign that the policy will be 
such as be can cheerfully carry out. There is a groat and 
obvious difference in the influence of a Sovereign presiding at 
a discussion upon which a decision is formed, and that of a 
Sovereign who merely receives the decision of his Ministers 

* Todd, Parliamentary Government in England, ii. 115, 

^ Hard',vicke. Life, iii. 231; Hervey, Court of Geoige il, ii, 555. 

’ Waldegi avo, Menwirs, 66 A meeting summoned at the desire of George II 
to consider the establisliment of the Princess of Wales. The words certainly 
do not suggest that the King was present. 
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as the result of their collective opinion. The position of 
affairs has been reversed since 1714. Then the King or 
Queen governed through the agency of Ministers, now 
Ministers govern through the instrumentality of the Crown. 

Another result of this retirement of the Sovereign from lln (ret- 
raeetings of the Cabinet has been to make him as free from re" poiv ' 
responsibility in the determination of general policy as he 
had been for a long time in oicculive action. This could 
not be while the King took an active part in the discussions 
at which the policy of the country was settled. lie w'as not 
regarded as free from such re8i)onsibility by his Ministers, nor 
did he so regard himself. Danby, in 1678, formally pleaded 
a pardon under the Great Seal in bar of an impeachment. 

Somers, in i’]o\, alleged the King’s command as his wan ant 
for affixing the Great Seal to powers to treat and ratifications 
of treaties, and disavowed all responsibility for the terms of 
the treaties b William III complained that the hesitating 
advice of his Ministers threw upon him the responsibility of 
directing the movements of the fleet Yet he was not 
visually wanting in self-reliance, and Sunderland regretted 
that he did not oftener ‘ bring his affairs to be debated ’ before 
the Cabinet 

The provision of the Act of Settlement, that a jiardon 
should not be pleaded in bar of an impeachment, would seem 
to have been designed rather to secure the liability of the 
Minister than to remove that of the King. 

The beginning of the change is noticeable in a curious de- Gradually 
. 1 ^ ^ recognised 

bate ^ in 1711 on a motion of censure on the Queen s Ministers 

for the mode in which they had carried on the war. ‘ For 
several years past,’ said Lord Rochester, ‘ they had been told 
the Queen was to answer for overything; but he hoped that 
time was over; that according to the fundamental comidulion 
of this kingdom Ministers are accountable for all' 

It is not only in the settlement of general policy, but in 

‘ Pari. Hist. v. 1272. * Shrewsbury Correspondence (Coxe), 68. 

“ Hardwicke State Pai^ers, ii. 461. * Pari. Hist. vi. 972. 
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the whole chaiacter of the relations of the Crown to its 
Ministers, that we note a change since the reign of Anne. 
Notliing that can he regarded as an act of State can even be 
approached, inuclv less resolved upon or done, by the Queen 
without the inevitable intervention of the responsible ^linistcr. 

Henry VIII gave instructions to envoys and entered into 
negotiations without informing any Minister of his action 
.Ktim, William III arranged the teims of the hist Paitition Treaty 
and induced Somers and Veinon to send him powers in blank, 
to enable him to conclude a peace with Prance on teims to 
which they were only permitted to giv'c a huriicd and foimal 
approval. Anne wrote despatches and interviewed foreign 
Ministers^. At the present day the Queen, as we know fiom 
■ittti 1^14, cpi^O(]jj of Jjord 1’almer.ston’s dismissal in 1851, desires to 
bo informed of all important communications with foieign 
powers, and to have an o])i)ortunity of expressing an opinion 
upon them; but it is the modern practice uniformly observed 
by (Jeorge III, and only for a shoit time bioken by (ieorge 
m IV, that the Secretary of State fur foreign Adiiiis should 

bo present at every interview between the Sovereign and a 
foreign Ministerand so far is the Crown from taking inde- 
licndcnt action in foreign affaiis that all letters addressed to 
the Queen and the late Prince Consoit by foreign princes, or 
received from them, were shown to the Foreign Secretary or 
Piinie ]\rinister'*. 

unliimes-tio Again, when Ceoigc IV desired that the prerogative of 
ir.uu'i!** mer<y should bo exercised in the case of a person sentenced to 
death in Ireland, and wrote jirivately to that elfeet to the 
Lord Lieutenant, Sir Robert Peel remonstrated with him 
strongly, not merely on the inijiolicy of his action in the 
particular case, but because he had acted without the advice 
of a responsible Minister 

' Nieolas, Proceedings of Privy Council, vii. p xii 
Bolingbroke Letters, j6 Dec. 1710-23 Oct. 1711. 

’ Stapylton, Life of Canning, 433. 

* Martin, Life of the Prince Con'.ort, iv 32 

“ Wellington Despatches, Civil S. vi 313, 319. 
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§ 3. The Croton anil its Ministers in Action. 

So far we have dealt with the practical irresponsibility of 
the King-. If the policy of the Government is shortsig-hted 
or disastrous, if neg-otiations with a foreign power break 
down, or if the prerogative of mercy is unwisely exerted, 
no one can attribute blame to the Sovereign. 

The legal irresponsibility as distinct fiom the moral or Legal irre- 
practical irresponsibility of the Crown must be taken to biTity*; 
mean that the Sovereign is as free from responsibility in 
action as he is in the conception of the policy which results in 
action. This legal irresponsibility, which linds expression in 
the maxim ‘ the King can do no wrong,’ does not mean that 
the King is above the law, but that the law presumes that ho 
would never willingly infringe its provisions. The result is a 
curious instance of conllicting practice and theory. The 
Sovereign is a party to every important act of State. He 
opens and prorogues, summons and dissolves Parliament; 
appoints to all the great executive, judicial, and spiritual 
oflices; makes peace, war, and treaties; confers dignities, 
grants charters, authorizes the spending of public money, sets 
in motion the judicial circuits. I’or every act which the 
King must do in respect of these functions he is legally 
iiresj-onsible. The result would seem to point to a grinding howitacU 
and unmitigated despotism : in fact it effects a strict restraint on the 
upon the royal power. Por some one must be responsible and 
the servants of the Crown are liable as well for advice given 
as for acts done. They suffer by loss of place and power for 
unwise advice; they may suffer at the hands of the law for 
unlawful acts. So this combination of irresponsibility in 
the King and responsibility in his Ministers has a curious 
effect in crippling his independent action. 

In the first place the King is not legally liable for his (a) Reluct- 
actions, and subordinates who are so liable may feel a reason- for*^an°irre- 
able reluctance to obey, in matters of doubtful legality, the 
commands of a master to whom the maxim respondeat superior 
does not apply. 
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’ Secondly, the King-’s command is no excuse for a wrongful 
act. For a civil wrong or crime the person acting n]X)n such 
command would be amenable to the ordinary Courts of law. 
Nor does the fact that he was a Minister of the Crown or an 
officer of any department of Government remove him from 
the jurisdiction of the Courts, for our constitution has never 
recognised any distinction between those citizens who are and 
those who arc not officers of the State in respect of the law 
which governs their conduct or the jurisdiction which deals 
with them To 2)i’occedings for a wrong or a crime it is no 
answer that the offence was committed at the request of 
another. And the same lulc apiilies to those oflences against 
the State which have led to the impeachment by the 
Commons at the bar of the Lords. Not only is the King’s 
command of no avail, but a pardon however formally expressed 
is no defence at the bar of the House of Lords. A iiardoii is 
inapjjlicablc to proceedings for a civil WTong, and though the 
Crown has the i^owcr to pardon for all manner of offences, 
it is a power which must be exercised through a responsible 
Minister. Nor mu.st ihc 2«irdon be antici2^atoiy of the com¬ 
mission of the offence “. 

Thirdly, custom or Statute require that most exccufiv^e acts 
to which the Sovereign is of necessity a party should be 
done in certain forms, or authenticated hy cerlain signatures 
or seals. It will bo well to consider these forms. Some of 
them used till lately to be extremely 2>i'olix, they are now 
comparative!)^ simple. 

We will begin by dismissing those aefs of State wiiich the 
Sovereign can do in 2>crson without written forms. The 
a2)pointnient of Ministers is, in the case of many of the 
great offices of State, an act which the Sovereign performs 
by the delivery of the insignia of office, seals, a key, or a staff. 
In some cases a formal document is necessary to perfect the 
title of the 2H’rson appointed, involving the use of the sign 


* Hicey, L.-\w of the Constitution, ed cl), iz. 
=* Chitty on the Prerogative of the Crown, 90. 
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manual and counter signature of one or more Ministers \ 
with the addition, in the case of great offices held in com¬ 
mission, of the Great Seal 

But the great political offices are held during pleasure, 
and the formal dismissal may take place hy surrender of the 
insignia of office or the cancelling of the instrument of appoint¬ 
ment. The appointment and dismissal of members of the 
Privy Council is also a personal act of the Sovereign, so too 
is the prorogation or dissolution of Parliament. The notable 
feature of these acts is that they relate to matters in 
which the Queen’s pleasure is subject to no legal limitations; 
hence no legal liability could attach to the person who 
obeyed the Queen’s commands; therefore where the interven¬ 
tion of an officer is required, disobedience could not be justified 
on the ground of legal consequences. There are, as we have 
seen, practical checks on a capricious use of these powers. 

We will next dismiss those orders more or less formal which Depart- 
proceed from the judicial or administrative departments of procedure, 
government, and the acts done by such departments, in virtue 
of a delegated authority from the Crown, often regulated by 
Statute. 

There remain numerous acts of State to which the Sovereign Formal ex- 
is an immediate party, varying greatly in their importance, 
from a proclamation for the summons of a Parliament or 
the ratification of a treaty, to a license for a theatre. These 
formal expressions of the royal will are made on the responsi¬ 
bility of various persons and in various forms. 

Persons responsible for the Expression of the Royal Pleasure. 

The Queen’s pleasure is expressed for administrative pur- instru- 
poses in one of three ways:— ^prcLmu 

1. By order in Council. 

2. By order, commission, or warrant under the sign manual. 

* The first Commissioner of Works is appointed by sign manual warrant 
countersigned by two Lords of the Treasury. 

* The Postmaster-General is appointed, and the Commissions of the Treasury 
and Admiralty constituted, by Letters Patent under the Great Seal. 
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3. By Writs, Letters Patent, or otlicr documents under 
the Gieat Seal. 

Jjj fij.gf- cases the Privy Council, or those mem- 

Ijility of , . 

MiuiHteiH. bci'S who are present, are parties to the tiansaction. 

In the second, the sif^n manual is always countersigned by 
one or more of the Queen’s responsible Mmistorsh 

In the tliiul, the resjionsibility ultimately rests with the 
Chancellor. 

TlwCreat ''file Croat Seal, when used, is always the iinal authentic 
exjiression of the royal ivill. Of the other royal seals, the 
Privy Seal, is no longer in use, and neither the Signet 
nor the other two seals held by a Secretary of State are 
necessary as authority for affixing the Croat Seal 
Histoty of The formalities which until lately accompanied the affixing 
autl'oii/.ing ^f the Croat Seal for most purpo'-es wero due to the desire of 
111 use. Kings of the 14th and j^tli centuries to order the use of 

the seal, without the intervention of any responsible IMinister 
but the Chancellor. Council and Parliament desired that at 
least one other officer of State, the keeper of the Pi ivy Seal, 
should be a party to the transaction Iho matter was 

settled, as to the most imjiortaiit purposes for which the seal 
could be employed, by 27 Hen. VIII. c. ii. in 1335. 

Every gift, grant, or wnting signed wdth the sign manual, 
and intended to pass under any of the Cieat Seals was to be 
brought to the King’s principal secretary, or to one of the 
clerks of the Signet: a warrant under the Signet was then to 
accompany the document to the Lord Keeper of the Privy 
Seal, who in turn transmitted it wdth a like warrant under 
the Privy Seal to the Chancellor or other otfieer, in order that 

27 Hcii edeet might be given in due form to the King’s pleasure as 
VIII, c II 

' Rut t-ee note to p 47. 

^ Eoi- tlie use of the 8ignet see pot,i, p. 47, note; for this and the other seals 
of a 8ecretaiy of State see pp. i6o, 161. 

’ See Proceeding's of Piivy Council, vol. vi, preface by H. Nicolas, pp. 
clxxxiv, clxxxviii, cxcii, exevi 

* It ajipears from the Statute that theie were Great Seals not only for 
England and Ireland, but for the Duchy of Lancaster, the counties Palatine of 
Durlwin and Chester, and the Principality of Wales. 
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expressed in ‘ gift, grant, or writing.’ At some date subse¬ 
quent to 1689 the Law Officers of the Crown were introduced 
into the transaction at its earliest stage. Legislation of the 
present reign has reduced these forms to reasonable limits^. ExistniLc 

We can therefore consider, within these limits, the modes giving; 
in which authority is given for affixing the Great Seal. iuitlu)iiiy 

They are four :— 

A flat of the Chancellor or Attorney-General, or wariant 
of the Speaker of the House of Commons. 

An Older in Council. 

A sign manual warrant^. 

A sign manual warrant preceded by an Order in Council. 

For certain jiurposcs the Chancellor may order the use of 

‘ Before 1851 a patent under the authonty of a Secietary of State might 
pass thiough the following forms ;— 

T W.airant, signed by King and countersigned by Secretary of State to 
Attorney- or Solicitoi -(lenoral to prepare a, Bill 

2 Bill prepared, feigned by Attoinoy-General and t.iken to Secretary of 
State’s office foi the King’s signatuie. There called the Attorney- 
General’s Bill 

3. Bill signed by the King, taken to Signet OlHce, there called the 
King’s Bill, and there depo.sited. 

4 An attested transcript i-cale<l with Signet, li.anded on to Lord Privy 
Seal’s Office, bidding him direct Chancellor to make Letters P.itent m 
prescribed foi ni, taken to Privy Se.il Office, and there deposited. 

5. An attested transcript of the .above, sealed with Privy Seal, with re- 
(iufc,st for diicction w.as lodged at Crown or Patent Office in Chancery. 

There an engrossment was made of it, and the Privy Seal and en¬ 
grossment left at the Lord Cliancellor’s 

6 If Lord CJhancellor saw no objection, he wrote his name under the 
grant, and the Great Seal was then affixed. (Nicolas vi. ccviii-ccx.) 

The changes are as follows :— 

14, 15 Vic. c 82 Necessity for Siyuet abolished. 

43, 44 Vio. 3. 10. Attorney- and Solicitor-General not to prepare warrants 
lor Letters P.iteiit 

47, 48 V’lc. c 30 Necessity for Briiy Seal abohfehed, and a warrant under 
II ]M sign manual, prepared by the Cleik of the Crown, countersigned 
by Lord Chancellor, one of the principal Secretaries of State, the Lord 
High Tieasurer, or two of the Commissioners of the Treasury, is 
authority for affixing the Great Seal. 

This not to affect cases where the fiat, authority, or direction of Chancellor 
IS sufficient 

’'In the case of Letters Patent empoweiingCommissioners to open Parlia¬ 
ment, or to give the royal assent to Bills, the sign manual warrant is a part 
of the document, or rather, the Queen’s signature, as well as the Great Seal, is 
affixed to the Letters Patent. This is under 32 Henry VIII, c. 21, s. 5. 
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ciiHncel- the Seal without any previous signification of the Queen^s 
pleasure. This is done in the case of some of the Commis¬ 
sions for holding circuits in England and Wales of Com¬ 
missions of the Peace, of writs of summons to peers to attend 
Parliament on succeeding to the Peerage, of writs of dedmns, 
s/ip(‘rsedeas, 

Speaker’s Writs for hyc-elcctions to fill vacancies in the House of 
Commons are issued from the Crown Ofiice on the authority 
of a warrant from the Speaker, Commissions of Escheat on 
the Jidt of the Attorney-deneral. 

Ouleriu Jn certain cases the authority of an Order in Council is 
sufficient. A royal proclamation passes the Groat Seal in 
virtue of such an order, and though writs for a now Parlia¬ 
ment are in pinctise issued on the authority of the proclama¬ 
tion for the summons of a Parliament, an Order in Council is 
usually made, directing the Chancellors of England and Ireland 
to issue the necessary nrits. 

siHn In the gieat majority of cases the mode in which the 

Ivalianf. authority is given is by a sign manual warrant counter¬ 
signed by one of the jn'incijial Secretaries of State, when 
Letters Patent arc used to signify the royal pleasure, or when 
powers are given to conclude or ratify a treaty. On certain 
occasions the Lord Chancellor countersigns the warrant. The 
Lords of the Treasury might do so, hut do not in practice. 
Order in In a fcw cascs an Order in Council is required to precede 
anX the issue of the sign manual wairant. 'fhese occur in the 
wanant grant of charters to towns or other corporate bodies, and also 
in certain cases when the warrant proceeds from the Colonial 
Office. For the Privy Council advises the Crown before a 

* This is true of the autumn assizes, and of the intermediate assize after 
E.ister inLancashhe and Voiksliire Por the purpose of other circuits, the 
Queen signs two warr,ants, one to assign the Judges to their respective circuits, 
the other containing the names of the Queen’s counsel and of others who are 
to be put into the (Jominission. 

» Writ of dedimuK to empower a Justice to take the oaths of persons newly 
placed on the (Jommission of the Peace. 

Of supersedeas to stay the exercise of a Jurisdiction. 

Of milHmus to authoiize the removal of records from one Court to another. 
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corporation is created and invested with privileges, and a 
colony in default of any other provision for its government 
is governed by the Crown in Council. 

But the Queen’s pleasure may be expressed without the Order in 
instrumentality of the Great Seal, through an Order in s,gn Man- 
Council, or by means of a sign manual warrant, or other 
order countersigned by one or more of her responsible Minis¬ 
ters^. Certain appointments to ofliees are made by Order in 
Council, certain otliors by sign manual, wai rant, or commission; 
the expenditure of money granted and appropiiated in 
Parliament is initiated by a royal order countersigned by two 
Lords Commissioners of the Treasury. 


Forms of Expression, 


At this point, having considered the channels through 
which the royal will is expressed it will be well to consider 
the forms which its expression may assume. 

An Order in Council is practically a resolution passed by 
the Queen in Council, communicated by publication or other¬ 
wise to those whom it may concern. It runs thus :— 

At the Court at-, the io<h day of February, 1891. 

Present,— 

The Queen’s most excellent M.ije&ty in Council. 

Her ^lajesty, by and with the advice of her Privy Council, doth 
order and it is hereby ordered . . . 

Then the substance of the order follows. 


Forms of 
Eypres- 
siou, 


A royal proclamation is a formal announcement of an Pioclam.\- 
executive act, such as a dissolution or summons to Parlia¬ 
ment, a declaration of war or peace, the enforcement of the 
provisions of a statute, the operation of which is left to the 
discretion of the Crown in Council. It passes the Great Seal 
on the authority of the Council at which its publication is 
determined 


* Instructions to a Colonial Governor are an exceptional document. TI10 
Queen signs them at the head and initials them at foot, and they are then 
sealed with the Signet, but not countersigned by a Secretary of State. 

^ I have set forth the form of a Proclamation in vol. i. ch. iv. § 4. 
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Passing on to those documents which do not proceed from 
the Privy Council, but from the department of a responsible 
Minister or Ministers, we find that they consist of sig-n 
manual warrants, commissions and royal orders. 

A sign manual warrant ma.y be an executive act, or may be 
morel}’ an authoril.y for affixing' (he Great Seal. 

Under the first head fall appointments to various offices. 
In the case of sti])endiary magistrates the sign manual 
warrant is countersigned by the Home Secretary. In the 
case of the Paymaster-General, the First Commissioner of 
Works, and the Commissioner of Woods and Forests, the 
warrant i.s countersigned by tw'o Lords of (he Trea.'-nry. 

Under the <-ame head falls the exercise of various slatutoi v 
jiow'crs by the Ciown. The (dueen aboli.shcd purchase in 
the army by royal w'arrant, acting under the provisions of 
49 Geo. III. c. 126. Since the ]'assing of .5 Geo. IV. c. ^4, 
the lu’crogativo of pardon may be exercised in this form. 

Put a very freipient use of the sig-n manual w’arrant is to 
authorize the affixing of the Great Seal to Letti-rs Patent. 
The document, as transmitted by the Crown oilico through 
a responsible ^Minister to the Queen, then cormists of threi' 
jiarts, the authoiity for affixing the seal, the patent, to which 
the seal is to be affixed, and the docket. 

The (h)fkel^ is a short note for the information of tin- 
Qui-en of the purport of the Letters Patent, and the name of 
the Secretary of State, by whose order they are prejiarcd. It 
runs thus •— 


-May it please your nu ,sf excellent Majesty. 

This contains a wan ant to the Loid High Chancellor to 
2ia<-s letters iiatent, [the object is lieie shortly stated.] 

And this waiiMiit is iireparcd aeeordiiig to your Jfiajc&tyV 

connnand, signified by Mi. Secretaiy-. 

J l\r. Clerk of the Crown. 


' Thcie is .mother sort of Jockut, which is a separate instiument, .accom- 
p.anying all l.ettera Patent and desciiptive of their tenour. It is not sent to 
tlie (Jueen, but is Ht.xniped as reipmed by the Stamp Acta, and is kept by the 
sealer as an authority for sealing For form-i of letters patent and s-'j^'n 
manual nair.mt, --ee Appendix i. 
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A royal order under the sign manual, as distinct from 
a sign manual warrant, seems to occur only in the case of an 
order for the expenditure of public money, as ajiprojiriated for 
the service of the year. It has taken the place of a number 
of sealings and wan-ants which were once reipiired 

An appointment to oflice by commission, where the com¬ 
mission is not conferred by letters })atent under the Great 
Seal, differs hut little from an a2)pointinent by sign manual 
warrant. The Viceroy of India is ajjpointed by warrant under 
the sign manual, the governor of a colony by commission under 
the sign manual and svjnet ; the first ai)2)ointment of an 
officer m the army is by commission under the sign manual 
and the second secretarial seal. 

I have already siwlcen of the nature of the authority given (3) Iiotm- 
for the use of the Great Seal, and the documents to which the 
Great Seal is affixed; and I then described one sort, Proclaraa- 
lions, which take their oiigin in the Privy Council. 

Besides Proclamations, the Great Seal is affixed to Writs, iVod.uji.i- 
Letters Patent, and the documents which give ^wwor to sign 
and ratify treaties. 

A Writ is a mandate addressed by the executive to an Wnts 
individual requiring him to do, or forbear from doing, some 
act. The great majority of writs issue from the High Court 
of Justice, or from inferior Courts, in virtue of the delegated 
judicial power of the Crown. But certain writs jiass the (freat 
Seal, and are a more direct exjmession of the royal will. 

Writs for the election of members, addressed to the 
returning officers of boroughs and counties, and writs of 
summons to individual peers, i)ass under the Great Seal, and 
in case of a new Parliament arc issued under the authority of 
a 10}^ al Proclamation. A writ for a bye-election is issued 
upon the receipt of a warrant from the Speaker ; a writ for the 
summons of a peer, who succeeds to the jjecrage during the 
continuance of a Parliament, njjon the fiat of the Chancellor. 

^ 29 & 30 Vict. c. 39, s 4. For the ohl practice, see ch. vi, sect li. § 2 , 
for the foini of such au order see Appendix iii. 


VOL. II. 
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I (tiers Letters Talent arc an open doenment to which the Great 
Seal is affixed ; sneh a doenment is used for various purposes. 
It may be used to put into Coummiou powers of various sorts 
inlierent in the Crown—legislative powers, as when the 
Queen entrusts to others the ojiening of Parliament, or the 
duty of assenting to Pills; judicial powers, as when the judges 
are sent u])on circuit, to clear the gaols, to hear and determine 
felonies and the like, or to take assizes ; executive powers, as 
when the duties of Treasurer and Lord High Admiral are 
assigned to commissioners of the Treasury and Admiralty 
It is used to constitute a corporate body by charter, to confer 
offices, as judgeships of the High Court, or professorships of 
Civil Law or Divinity at Oxford, or places in the College of 
Arms, or to confer dignities as for the ci cation of peers ; or to 
pardon one charged with crime who is required as a witness 
for t he Clown. It is used to grant fo a Dean .and Chajiter a 
license to elect a bishop, or to Convociifion a license to confer 
for tlic puriwse of amending or altering canons. 

For the purjiose of making a treaty, the first stage in the 
]iroce(Hlings is the grant of jiowers fo representatives of f,he 
Cronn to neg-otiate and conclude the treaty. For this pul¬ 
i’, wus pose an insfrunient is prepared containing a full power to tlu' 
^Minister represeniing the Crown to negotiate or conehulc 
a treaty, or convention, with the Minister wdio is invested 
with siindar powers to act for the State, Avhieh is the of her 
party to the fransaefion. To this instrument the Great Seal 
is affixed on the aufhorily of a Sign Manual warrant counter¬ 
signed ly the Secretary of State for foreign affairs. 

Signature When a f reaty is concluded it is signed and sealed in dupli- 
ing. cate by the Ministers representing their respective countries 
with tlieir own seals. If the treaty contains, as is usual, 
a clause providing that it shall be ratified and ratifications 
exchanged at some future date and specified place, then until 
ratification neither side is bound by it. If there is no such 
clause, the treaty takes effect in accordance with the terms 
tberein contained. The power to ratify or reject is vested in 
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different parts of the Sovereign j)ower, according to the con¬ 
stitution of different countries, in a popular asscmbl}'^, as the 
Cortes in Portugal; in a soeond chamber, as the Senate in the 
United States ; in the Executive, as the Crown in England. 

And so a wai'rant is again issued under the Sign Manual, Hatifkii- 
counteisigned by the Secretary of State, for affixing the Great 
Seal to an instrument ratifying the treaty. The instrument 
of ratification, which is in fact the tioaty with the Great 
Seal affixed to it, is then exchanged by the Minister em¬ 
powered to do so for a ratification with corresponding forms 
from the other side. The Ministci-s who exchange ratifica¬ 
tions execute at the same time in duplicate a document of 
a less foimal,but very important character, a statement scaled 
with their respective seals that, the ratifications have been 
exchanged. The document of rat.ification of the treaty by 
the foreign power with whom we are dealing, and the docu¬ 
ment attesting the fiict that ratifications have been exchanged, 
are then deposited in the Foreign Office. 

It is possible that a treaty may require legislation in order 
to bring it into effect. Such is the case with treaties in¬ 
volving fiscal changes which cannot be brought about without 
the consent of Parliament, The ratification is then postponed 
till the required legislation has taken place, or the treaty must 
contain, express or implied, a condition subsequent that its 
operation is dependent on the action of Parliament. 

The forms above stated seem to comprise all the modes in 
which the royal will is expressed for executive purposes, and 
they show how many restraints are imposed on its expression 
by the interposition of responsible Ministers. 

Nor is any choice allowed to the Crown as to the necessity Necesbiiy 
for an individual expression of consent, or as to the form in vTn°e 
which it should be expressed if custom or rules of law require 
that the assent should be given in a particular form. 

In cases of illness or of absence from the kingdom, the use Exceptions 
of the Sign Manual has been dispensed with. A stamp bas 
E 2 
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fi) Illness been allowed to be affixed under certain conditions when 
a KiniJ- or Queen from weakness or pain, been unable to 
si^n in jicrson ; and a Commission has from time to time 
(j) Ah- jjcen issued under the Great Seal to enable Lords Justices to 

kiiii.,l..iM, sign on behalf of the King when he has been absent from 
the kingdom^. 

^^odern facilities of communication have made the appoint¬ 
ment of Lords Justices unnecessary. The last four reigns 
have produced but one such Commission, in 1821. And the 
number of cases in which the Sign Manual is now reipiiicd 
by Statute seems in the course of the present century to have 
made Parliament more scrupulous as to the delegation of this 
royal functiorx. 

Henry VITT, Mary Tudor, and, it is said, William HI, is¬ 
sued Commissions giving power to certain persons to apply 
a stamp of a certain form to .such documents as should pass 
the Sign Manual. 

i'titiitoiy Tn the last weeks of the life of George IV his infirmities 
" ' ' '* made it difficult and painful for him to affix hi'i signatuie to 
documents for which the Sign Manual was necessary. It was 
then considered that neitlur the King- of lus own authoiity, 
nor the King* in Council, could make valid the expres.sion of 
the loyal will in any other way than by actual signature, and 
IiMlliiesso''so a Statute^ had to be pas-od pro\iding that a stamp might 
be affixed in lieu of the Sig*n Manual, but the King wms 
ic(piircd to exprc'^s his consent to each separate use of the 

’ The following is the form 111 whiih that pail of the Commission runs which 
gives .aiithonty to aign foi the King ft is taken from the Commi.ssioii of 1719. 

‘Anil our Will and Pleasuie i>i, that the said AVilliaiu Archbishop of 
C'anteilniry, &c , by virtue of the authority granted by these pri senlK, lie, and 
sliall 1)0 known, named and allied by the name. Title, or Stile of Guardians .and 
.liKstices of our said Kingdom, or our Lieutenants in the same, and that all 
Wilt-., Letters r.atcnt, {’omninsions .ind othei instruments or writings what- 
soevei, which should or ought to have or hear Teste by or under ourselves, 
shall hem Teste in and under the name of the ist for the time being and the 
Stile ofotherGii.irdi.ins.and.Iusiices of our!..iidKingdom,andof ourLieutenants 
ill tlie same, in the form following, viz. : Witnesses, William Archbishop of 
Canteibnry and other Guaiilians .and Justices of the Kingdom. 44 Com. 
Journals, p. 40. “ ii Geo. IV. c. 23. 
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stamj) and the document so stamj^ed was attested by a 
confidential servant and a number of hig-h Officers of Staf.c. 

Again, until 1862, it was the imictice that all commissions In (.wc' ni 
in the army should pass under the royal Sign IManual. The 
accumulation of commissions awaiting signature had reached 
15,000. An Act n as passed to enable the Queen, by Order 
in Council, to free hersedf from the duty of signing such 
commissions. It was argued in debate, on the aiithoiity of 
the precedent of Mary’s reign, and of the commissions to the 
Lords Justices in the reigns of (Jeorge I and George Ji, that 
the Queen could by viidue of her [irer<»gative depute others 
to sign for her; but Sir G. C. Tjewis pointed out that com¬ 
missions had always passed the Sigm Manual, that this 2)raciice 
liad been recognised liy various Statutes, including that of 
George IV just referred to, and that it could not safely be 
abandoned except on statutory authoiity. 

Enougfi has been said to show the limitations which law Sniinnan 
and custom have laid upon the exercise by the Crown of its 
executive powers, whether those jiowers are used in tlie choice 
of IMinisters, the determination of policy, or the doing of acts 
of State. 

In theory the Crowm chooses its Ministers; in practice 
they are chosen for it by the electorate. In theory the 
Crown does every important act of executive government; in 
practice every such act must be done in conjunction with a 
IVIinister, responsible for the act done and its consequences, 
and must be done in a particular way, so as to ensiu’e that 
responsibility. 

^ Stanhope, Conversations with the Duke of Wellington, p. 257 :— 

‘ The King was rather irritable from the effect of a clause which Loid Orey 
had intioJuced into the Bill for the Stamp, that hh assent should be spoken 
separately to each paper lequiring signature. Keppel, who was always about 
him, was very careful as to the due observance of this rule; once or twice, 
when the King had only nodded, instead of repeating the same words, Keppel 
reminded the Duke, and the Duke then reminded the King His Majesty 
said, with some impatience, “ Damn it! what can it signify i ” But the Duke 
answered, “ Only, Sir, that the law requires itupon which he complied ’ 

» Hansard CLXV. 1483. 
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And yet although the discretionary exercise of its legal 
powers has passed out of the hands of the Crown, though it 
has become the instrument through which its Ministers give 
effect to the policy which they believe to be approved by the 
country, the real inffuence of the holder of the Crown is not 
to be estimated by its legal or its actual powers as the executive 
of the State. The King or Queen for the time being is not a 
mere piece of mechanism, hut a human being, carefully trained 
under circumstances which afford exceptional chances of 
leaining the business of politics. Nor is the holder of the 
Crown treated or regarded as a mere instrument: it is evident 
that on matters of State, and csj)ccially matters which con- 
cein the relations of our own with other States, he receives 
full information, and is enabled to express if not to enforce an 
opinion. And this opinion may, in the course of a long reign, 
become a thing of gieat eight and value. It is impossible 
to be constantly consulted and concerned for years together in 
matters of great moment Avithout acfpiiiing exjierience, if not 
wisdom. Mini.stcrs come and go, and the policy of one group 
of IMinihtcrs may not be the policy of the next, hut all 
Ministers in turn must explain their policy to the holder of 
the Clown, must effect it through his instiumentality, must 
leave upon his mind a recollection of its method and of its 
lesults, Avhieh may he used to inform and iiiflucnco the action 
of their successors. It is true that a King of this country can 
no longer exercise at his pleasure the executive powers of the 
State, nor has ho a free choice of the Ministers who are 
to exercise those powers. He still remains the instrument 
without whoso inter\ention his Ministers cannot act; he 
still remains an adviser who may he possessed of more than 
ordinary experience, whose warnings must he listened to 
with more than ordinary courtesy. 



CHAPTER XL 

THE TITLE TO THE (JfiOWN AND THE KELATION OF 
SOVEHEIGN AND SUBJECT. 


§ 1. The of the Title to the Croim. 

The title to the Crown of this country has been a very 
simple matter for a long' time past, owing to the constitution 
of a Parliamentary entail by the Act of Settlement, and to 
the fact that the royal line has never failed since the House 
of Brunswick succeeded under the provisions of that Act. 

But inasmuch as disputed titles have played a large part in 
our history, and since the forms of the coronation recall the 
elements which went to make up the title to the Crown, it is 
worth while to review the history of the matter. 

The Saxon King was the elect of the Witan, but, as in 
many other cases of seemingly free choice, the Witan were 
practically bound by conventions to choose from within 
a narrow circle. Outside the royal family they did not go, 
till conquest put constraint upon them, and Canute was 
chosen King. But within the royal family they were not 
limited by the modern rules of hereditary succession. Thus 
the title was made up of various elements. Birth went for 
something, the election by the Witan gave the royal sanction 
to a claim which could never have been made if the elected 
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Till, liy had not been born in the royal line ; the ceremony of corona¬ 
tion backed the election with the support of the Churcli, and 
the oath of fidelity sworn by the nobles g'ave substantial force 
to hereditary, legal, and religious claims. From the time that 
Canute’s line failed no King reigned who could show a good 
hereditary right till Henry IT. Edward the Confessor was 
the eldest surviving son of Ethelrcd, but the son of his elder 
biother, Edmund Tionside, was still living. Harold’s con¬ 
nection with the house of Cerdic, w'as remote if not im- 
aginaiy, and here again Edgar, the grandson of Edmund, 
was the heir. AVilliam I claimed partly as next of kin, 
which was uhsurd, for he w.as a hastard: I’artly under the 
recommendation of Edward the Confessor, who certainly had 
established no right to tlie rcganl of the English peo2)le. Hut 
each of these Kings established a good legal title in electiion 
by the Witan, a title wdiich was good enough so long as t.he 
holder bad physical foice at his command to maintain it. 
^riic first four Norman Kings, whatever their claims may h.ave 
been ajiart from election, showed the utmost ies2)ect for an 
election by that body which corresjjonded to the AVitan, the 
Commune Concilium. 

liy Cradually the notion of hereditary right grew stronger. 
This arose in jiait beeaiMi the feudal land law"; lestrng on 
the tcriitonal character of kingshij), assimilated the descent 
of the Crown to the ileseent of an e«tate in fee simple. 
Hence it is that so many medieval wars and dynastic quarrels 
bear so strong a resemblance to litigation of that tedious 
sort in which pedigrees are in question In the endeavour 
to show that might is right the learning and arts of the 
conveyancer are called into jilay. 

And the rule of hereditary succession received readier ac- 

(if Its 

....'iptancc. ceptance in the more settled state of society. The fact that 
the Witan or Commune Concilium passed over the infant 
children of a deceased King in favour of a more vigorous 
member of the royal house, showed that besides hereditary 
right, popular election, and religious ceremonial, a strong 
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arm was needed to maintain the right tiiey confen’cd. The 
yuccostfion of Henry HI and Richard II, especially the latter, 
who laid uncles living of full ago and experience in affairs, 
shows that society so fiir recognises legal right as to make an 
invasion of that legal right a difficult matter for an aggressor. 

Meantime the legal strength of the title of our earlier Kings Election 
lay, not so much in such hereditary right as they might he able 
to assert, as in the solemnity of election and coronation. The 
election by Witan or Great Council of the lealm gave the 
preliminary light to demand that the subsequent stag-es of the 
ceremonial which perfected the f.itlc should be gone through. 

The coronation, which gave religious sanction to the title by Coroiuitnm 
elect ion, contained also the formal compact between King and 
people that the King should govern well, and that the people 
should obey. The King’s promise made by oath or charter, or 
both, was to keej) Church and People in peace, to forbid 
wrong and rapine in all degrees of men, and to do justiee with 
niei cy: the people by acclamation and the great men by oath 
l)roniised him their fealty and allegiance, and the coronation 
gave a religious sanction to the title of the new King. 

That these ceremonials w'ere no mere form is ])]ain from the Tlie mtei- 
fact that there was a real interregnum between the death 
of one King and the election and coronation of another ; that 
until the new' King was crowned the King’s peace w’as in 
abeyance; the maintenance of order was the business of no 
one, while the State had no one to rej)resent it for the ])ur- Its incon- 
pose of enforcing the peace. venienci. 

As the conception of hereditary right strengthened, the 
importance of the election and coronation dwindled, and the 
practical inconvenience of the interregnum was curtailed. 

The reign of Edward I began before his coronation. He How oli- 

. viated 

w'as absent in Palestine when his father died. Four days after 
his father’s death the Barons swore fealty to him in his 
absence, and three days later the royal council put forth. 
a proclamation in his name, announcing that he reigned by' 
hereditary right and the will of the magnates, and that he 
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enjoined the peace. The formal coronation did not take place 
for nearly two years, Edward II dated bis reign from the 
day after his fathers death. Edward III proclaimed the 
peace before he was crowned. 

Deposi- The depositions of Edward II and Richard II bring Parlia- 
mcnt into the place occuined by the Wit an and the Commune 
tary title. Concilium. The popular acclamation necessarily sinks into 
a mere form when the representatives of the Commons in 
Parliament become parties to the choice of a King. The 
accession of Henry IV is the best illustration of all the safe- 
Henry TV. guards by which a medieval King could fence about his title 
to the throne. lie was not satisfied with his election by the 
estates of the realm, uith the resignation by Richard II of the 
fealty and allegiance of his barons, and the transfer of that 
fealty to himself. He claimed the Crown as descended from 
Henry III, reviving thus a tradition that Edmund Crouch- 
back, the second son of Henry III, uas really the elder. His 
title thus based on election, on feudal recognition by the 
I'assals of the Crown, on alleged hereditary right, was further 
confirmed by Parliament, and the Crown entailed by Statute 
on him and the heirs of his body. But hereditary right, 
sup])Oitcd by force, broke tluough these carefully constructed 
defences. 

KdwarcllV. Edward IV Avas pieelaimcd King as soon as ho had success¬ 
fully asscited his title by foice and arms. His right to be 
proclaimed King was based not on eleelion by estates of the 
realm, nor upon fealty sworn by the magnates, nor upon the 
formalities of the coronation. It was a mere question of 
pedigree. Edward IV was the nearest male representative of 
I'ltle by the eldest surviving line of Edward HI, and on that ground 

ance. be claimed to set aside not only the proceedings, regular 

otherwise and valid, Avhich had placed Henry VI on the 
throne, but the Act of Parliament which had entailed the 
Crown upon the line of Henry IV. 

From this time forth our history illustrates the conflict 
between tw^o views of kingship, the one based on title by 
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Pailiamentary choice, the other on title by inheritance. The 
old forms of election give way to Parliamentary title. 

Henry VII claimed the Crown by hereditary right, but Combin^- 
gave his assent to a Bill which settled the Crown on himself t.ties 
and the heirs of his body. Henry VIII obtained from Parlia¬ 
ment a power to dispose of the Crown by will, and devised it, 
failing issue of Edward, Mary or lillizaboth, to the grand¬ 
children of his younger sister thus disinheriting his elder 
sister Margaret and her issue. But when James, the great- 
grandson of Margaret, succeeded to Elizabeth in spite of 
the Parliamentary entail created by the will of Henry VIII, 
he claimed to reign by hereditary right, and Parliament, ^ I i 
though it fortified his title by an Act of Recognition, recited 
in the Act that he was entitled to reign by descent. 

Title by descent, and title by choice of Parliament, came to TJieyrepn' 
express two different views of kingship. But the force of views ot 
either ground of claim was always recognised. The King who 
claimed by hereditary right fortified his title by an Act of 
Parliament. The King who rested his title on an Act of 
Parliament recited in it his hereditary claims. The theory of 
hereditary right had in the middle ages possessed this ad¬ 
vantage, that it dispensed with the interregnum which had 
prevailed when the title of the new King depended on his 
election. When feudalism broke up, and the feudal bond 
ceased to furnish the ground of political obligation, heredi¬ 
tary right supplied the want, and was enhanced with divine 
sanction. Throughout the seventeenth centmy it was main¬ 
tained by the opponents of popular rights, not only that 
the throne was never vacant and that the feudal rules of 
succession at once indicated an heir, but that the heir reigned 
by divine right, and that resistance to his rule or recognition 
of any other title was not merely unlawful but sinful. The 
official representative of his people was lost sight of in the 
ruler chosen by God. 

The two theories came to a practical issue in the reign Tie Issue 

in 1688 . 

‘ Bailey, Succession to the English Crown, p. 135. 
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Tlic-iao of James TT. James II left his kingdom and his subjects to 
” tiil^c care of themselves: during his short reign he had not 
merely strained his indefinite prerogative in order to do 
violence to the spirit of the constitution, but had again and 
again broken the law of the land. The Prineo of Orange, on 
airiving in London, summoned the Peers, as many of the 
members of fhe Parliament of Chailes II as were in town, 
and some of the citizens, lly their advice he issued letters to 
the same cfhet as writs to the Lords Spiiitiial and Temporal, 
and to certain oflieers in eonnties and boroughs for tlie sum¬ 
mons of a convention. The estates of the realm were thus 
brought together to settle the atfairs of the nation. The 
convention was a Pailiament. in every res])eet except the 
foun of summons, and consisted of all the persons who would 
havii been summoned to a regular Parliament. The want of 
formality in the summons arose from the fact that the King 
had fled, and the firt business of the convention was to 
supply the place of an oflieial, whose e.xistenee was necessary, 
not only for the conduct of the business of government, but 
for the legal summoru of Parliament. 

Ditficnltius The upholders of the divine hereditary right were placed in 
Stuart ^ difliculty. To invite Janu's to return without conditions was 
p.ai ty impossible, but to negotiate with a di\ inely appointed luler was 
nght"^ contrary to f.he princuJes of their jiohtioal faith. What was to 
happen if King and subjects could not come to terms ^ Either 
the subjects must resist the King’s return, or they must receive 
him back on his own terms. Still less logical was the middle 
course proposed, of appointing a Eegent to act on behalf of 
James, assuming that his unfortunate malady of misgovern- 
ment reduced him to the position of an infant or lunatic, and 
that his lights remained fo him, though they must be exercised 
by a representative. If f.he people could judge when the King's 
conduct justified his supersession they might as well assign 
the government to a new' King at once, instead of to a Regent. 
There was also the practical difficulty, that a King de facto 
would coexist wdth a King de jure, neither of whom would 
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acknowledge the rights of the other, while the Ministers 
would, in a sense, have to acknowledge both. 

On the other side it was said that the relation of King and PractitMl 
subjects had always been one of mutual obligations, that 
Kings had before now been deposed for misgovernment, and 
that James had not only committed divers acts of misgovern¬ 
ment and illegality, but had deserted his people and taken 
refuge with a foreign power. 

Common sense trium])hed alike over sentiment and techni- The 
cality. James II was alleged in the Declaration of Rights to 
have ‘ abdicated ’; it was left open to the one side or the other 
to intei'j)ret this as a voluntary or an involuntary retirement 
from the throne. More important were the next words, ‘ the 
throne being thereby vacant.’ It was thus declared by the 
assembly of the estates of the realm that the throne, unlike a 
piece of real property, might be without an owner, that its 
occupant was not necessarily designated by the rules of 
succession to an estate in land, that the King might die in the 
sense that royalty might for the moment fall into abeyance: 
and that this might happen not through some catastrophe, 
which extinguished the royal line by the death of all its 
representatives, but by the misconduct of a King, who having 
occupied the throne with an unimpeachable title had been 
adjudged by his people to be unfit to reign. 

When therefore it is said, as it often is said, that the preroga- a tl- 
tive of the Crown was very greatly alfected by what happened 
in 1688 and 1689, it is well to bear in mind that the changes rulei.. 
which then took place were either declarations of princijde, or 
changes of practice, and th.it of actual Icgral limitation there 
was but little. Parliament had settled the succession to the 
Crown before, and it settled the succession again, only since 
the last occasion of a Parliamentary settlement the theory of 
divine right had arisen to enhance the hereditary claim, and 
the conception of a royal prerogative superior to all the rules of 
law had survived the catastrophe of the Rebellion. 

To this the action of the convention was a final an'wer, 
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The Settle- and an assertion that the nation could depose a King for 
1689. niisgovernment, could give the Crown to another, and could 
dcternunc the course of succession, and further, that the Crown 
]'\b 1689 could he given upon conditions. The Declaration of Rights de¬ 
clared that James had abdicated, that the throne was vacant. As 
James did not admit this, he must be regarded as having been 
deposed. The Crown was then offered to William and Mary, 
during their lives and the life of the survdvor, providing that 
the sole and full exercise of the royal power should be only in 
and executed by the said Piincc of Orange, in the names of 
Oct 1689. the said Prince and Princess, during their joint lives. Ry 
the Pill of Rights the limitations after the death of the sur¬ 
vivor were to the heirs of the body of l^^ary, failing them to 
the heirs of the body of Anne, and lailingthcm to the heirs of 
Tlie Settle- the body of William. Such was the Settlement of 1689, but 
jnqo ii^ the year 1700 a further limitation of the Crown had 
become necessary. For hfary had died, and William was 
dying, and Anne had survived her numerous olfspring, and 
had reached a childless middle ago. It became necessary 
then fo look for a Protestant, of kin to the royal line, who 
could be brought into the succession, and the nearest so 
qualified was Sojdiia, widow of the Elector of Hanover, 
dauglif cr of Elizabeth, Queen of Pohemia, the daughter of 
James I. The Crown, then, failing heirs of Anne and 
William, w'as settled on the heirs of the body of Sophia, and 
under this Parliamenlary Settlement the Crown is now hold. 

Conditions Unt the right to the Crown under this Settlement is 
of the . 

Settlement subject to conditions, for-— 


I ^YilI & 

Mary, Ht. 2. 


(i) Every person who is or shall be reconciled to the 
Church of Rome, or shall hold communion w ith the 


.Seonrities Chillch of Rome, or shall ju-ofess the Popish Religion, 

Itoiiian* or shall marry a Papist^, shall be subject to the follow- 

Catholio dis.abilitics 


’ Macaulay, Hist. c. 15, comments on the vagueness of this provision. The 
Son t rciyu is subject to oertiiin tests ; no test is prescribed by which to ascer¬ 
tain the leligmus denomination of the person whom the Sovereign may marry. 
The wouls which follow as to the people being absolved from their allegiance 
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n^xclubion from and perpetual incapacity to inherit 
the Crown and government of the realm, of Ireland, 
of the dominions of the same, or any part of them: 
and a like incapacity for exercising any regal power, 
authority, or jurisdiction in the same : 

The people are absolved from their allegiance in 
such a case : the Crown goes to the next in succession 
being Protestant, as if the person who incuiTcd the 
disability was (h'ud. 

(a) Pvery King or Ouceii succeeding to the throne by ^ 
virtue of the Act of Settlement is to make declaration c. 2. s’. 10 
against transubstantiation at the first day of the 
meeting of the fir.st Parliament, or at the Coronation. 

(c?) Every Kiny or Queen shall have the Coionation 12 & 13 

\J' ^ ^ ^ ^ YVjjj jif 

Oath administered at his or her Coronation, according c. 3. s, 2 
to the provisions of i Will. & Mary, c. 6. 

(4) Every iierson who shall come into possession of the Ibid. » 3. 
Crown shall join in communion with the Church of 
England. 

The Act of Union with Scotland in 1707 provided that the TUe Union 
succession to the Ciown of Great IJritain should be the same land, 
as the succession provided for the Crown of England by the 
Act of Settlement, and a similar provision was inserted in the 
Act of Union with Ireland in 1800, 

The title to the Crown of the United Kingdom of Groat With 
Britain and Iieland is vested by statute in the heirs of the ^ 
body of Princess Sophia, who is the stock of descent, whose 
lineal heir must be sought on each occasion of the demise of 
the Crown 


have the same vague character ; but this must needs be in attempting to make 
statutory provision for a revolution. 

* Mr. Bailey points out (Succession to the English Crown, p. 253), in illus¬ 
tration of this, that the heir to the throne might not he the same person as 
the heir to the private estates of the last king. A king dies, leaving a son (A) 
and a daughter (X) by .a first wife, and a son (H) by a second wife. A suc¬ 
ceeds, and dies childless. X would succeed to his private estates under the 
Inheritance Act, 3 & 4 Will. IV. c. lo6 s. 9, but H would succeed to the 
Crown, as the eldest lineal male descendant of the Electress Sophia. 
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§ 2 . Modem Forms. 

Tiie The forms which took j)laee on the accession and coronation 

of the of the Queen are worth noticing, as illustrating some state- 
Qiieen rnents which have gone before. 

William IV died on the 2oth June, 1837, in the early 
morning, and before midday the Lords of the Privy Council 
and others ’ a-ssemhled at Kensington Palace to proclaim the 
Queen, which was done in the following form :— 

Tlie Pro- ‘ Whereas it has pleased Almighty God to call to his mercy our 
claination Sovereign Lord King William IV of blessed and glorious 
memory, by whoso decease the Imperial Ciowii of the United 
Kingdom of Gieat Britain and Ireland is solely and iightfiilly 
come to the High and Mighty Piiucess Alexaudiina Victoria, 
saving the rights of any issue of his late Majesty King William TV 
which may be borne of his late Majesty’s Consort. We therefore, 
the Lords Spiritual and Tenipoial of this realm, being here assisted 
with these of his late Majesty’s Privy Council, with mimbers of 
others principal gentlemen of ijuahty, with the Lord M.ijor, 
Aldermen, and Citizens of London, do now hereby with one voice and 
consent of tongue and heart jmblish and proclaim that the High 
and Mighty Princess Alexandrina Victoria is now by the death of 
our late Sovereign of happy memory become our only hiwfiil and 
rightful Liege Lady Victoiia, by the Grace of God (iucen of the 
United Kingdoms of Great Britain and Ireland, Lel'eiider of tlio 
Faith, saving as aforesaid. To whom, saving as aforesaid, we do 
acknowledge all faith and constant obedience with all hearty and 
humble affection, beseeching God, by whom Kings and Queens do 
leigii, to bless the Rojiil Piince&s Victoiia with long and happy 
years to leign over us.’ 

It should bo noticed that the Queen was proclaimed, not 
by the Privy Council but by the Lords Spirilual and Tem¬ 
poral, and oiher'i. This body is something more than the 
Prnp Council. It represents a more ancient assemblage, 

^ The I.Did Mayor of London is siiininoned to the inoetiiig at wliicli a new 
Sovereign is proelaiiiied, but retires iinuiedi.itcfy after He lias no rights as 
a Piivy Counciilor (fjreville Memoiis, iv. 79-82). But I doubt if Greville 
took note of the differences in character, as apparent from the Proclamation, 
between the meeting at wliicli the Queen was proclaimed and the meeting of 
the Privy Council held immediately after. See the London Gazette foi J une 
29, 1837, where the names of those present are set out. 
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the Witan or Commune Concilium meeting* to choose and pro¬ 
claim the new King 

The Queen then entered the room, addressed the Council, Eequire- 
and took and subscribed the oath for the security of the form. 
Church of Scotland, as required by the Act of Union. The 
late King’s Privy Council were then sworn and the Queen 
issued a proclamation continuing in their offices all who, on 
the death of AYilliam IV, were ‘ duly and lawfully possessed 
of or fully invested in auy office, place, or employment, civil 
or military,’ within the dommion.s of the Crown. On the 
2oth November the Queen made the declaration against 
transubstantiation in the presence of both Houses, as re¬ 
quired by the Hill of Eights. 

The coronation of the Queen did not take place for more The Coro- 
than a year. The ceremonial illustrates some features of the 
ancient practice in a curious way'b The first portion of the 
ceremony after the Queen’s entrance was the Recognition. 

The Archbishop, accompanied by the great hereditary officers 
of State, turning in succession to the four points of the com¬ 
pass, addresses the assemblage in these words 

‘Sirs, I here ])resent unto you Queen Victoria, the undoubted The Recng- 
Quoen of this realm: Wherefore all you who arc come this day 
to do your Homage, are you willing to do the same V 

The people ‘ signify their willingness and joy by loud and 
repeated acclamations, all with one voice crying out, “ God 
save Queen Victoria ” 

After some further ceremonials comes the Coronation Oath, The Oath, 
administered by the Archbishop. 

‘ Will you solemnly promise and swear to govern the people of 
this United Kingdom of Great Britain and Ireland, and the 
Dominions thereto belonging, according to the Statutes in Par- 

‘ Hansard, xxxix. 13. * Grevillo Memoirs, lii. 407. 

’ Form and order of the Queen’s Coronation. See reprint of the service in 
Sir E. Ehillimore’s Ecclesiastical Law, p. 1054. 

* The people are for this purpose represented by the boys of Westminster 
School, who rehearse beforehand the part played by the crowd at a medieval 
coronation. 
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liameni agreed on, and the respective laws and customs of the 
same 1 

‘ I solemnly promise so to do. 

‘ Will you to your power cause Law and Justice, in mercy, to be 
executed in all your judgments ? 

‘ I will. 

As to Iiieh ' AVill you, to the utmost of your jjowor, maintain the Laws of 
' ' (lod, the true profession of the CJospel, and the Protestant reformed 

religion cst.ihlishcd hy law? And will you maintain and prcscive 
invioliihly the Rettlemcnt of the L'nited Church of England and 
Ireland, and the doctrine, worship, discipline and government 
thereof, as by the Law established within England and Ii eland 
and the Territories thereunto belonging'? And will you preserve 
unto the Bishops and Clergy of England and Ireland, and to the 
(,'hurches there committed to their charge, all such rights and pri¬ 
vileges, as by Law do, or sh.ill appcitam to them, or any of them? 

‘ All this I promise to do.’ 

'I'lie The Anointing follows, and, lastly, the Homage of the 

Anointing , , • , /> • ■ \ 

and Horn- Pecis, which, in the case of a s])intnal peer, runs: ‘ I - 

will he faithful and true, and Faith and Tmth will bear, unto 
our Sovereign Jjudy, and your Heirs, Kings or Queens of the 
United Kingdom of Great Britain and Ireland. And I will 
do, and truly acknowledge, the Service of the Lands ivhich 
I claim to hold of you, as in right of the Church. So help 
me God.’ 

And in the case of a temporal peer runs:—‘ I-do 

become your Liegeman of Life and Limb, and of earthly 
worship, and Faith and Truth I will bear unto you to live 
and die against all manner of Folks. So help me God.’ 

Tdic four portions of the ceremonial to which I have called 
attention seem each to possess a special historical interest. 
The Recognition represents the great officers of the Witan 
or Council presenting the Sovereign of their choice to the 
assembled people, who are asked to record the national 
approval of the chosen King. 

* The disestablishment of the Irish Church by 32 & 33 Viet. c. 42, involves 
the omission of this clause and the substitution of the words ' this lealm ’ 
for ‘ England and Ireland ’ in the clause next ensuing. 
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The Coronation Oath indicates the contractual character of 
Eng-lish Sovereignty, a character which Avas common as well 
to the ofTieia] chief of Saxon times as to the territorial lord of 
feudalism. The form survived the high prerogative days 
the Tudors and Stuarts and the theoiy of Divine lliglit. The reiiune- 
form of the oath was settled immediately after the Revo¬ 
lution Its feiihsLance—to keep the Chureli and all Chiistian 
people in peace—to r(‘strain lapinc and wrong—to temper 
justice with mercy—is as oM as Egbert" 

The Anointing is that which would have stemed to confer 
u])on royaltv its saoicd character, and to give the sanction of 
the Church to the elnnce of the people. 

The Homage of the Peers repiosents the taking of the oath 
of fidelity l)y the Mhiixlri of Saxon times, later by the great 
vassals of the Crown, which gave practical security to the new 
reign. 

The counterpart to the Coronation Oath is the Oath of 
Allegiance, Avhich represents the undertaking of the subject 
to he loyal in return for the promise of the Sovereign to 
govern wx'll; hut of this presently. 

§ 3 . Allegiance. 

MV a may now' pass to the relation of Sovereign and Subject, ^ 
The subject owes allegiance to the Sovereign, as the Sovereign AlleKi<<.ia 
owes good government to the subject. The Sovereign is 
required to promise this in the Coionation Oath, hut the subject 
is not, except for certain pin pose i, required to take the Oath 
of Allegiance. 

The form of this is now settled by 31 and 33 Viet. c. 7a : 
an affirmation to the same effect may be made under the Oaths 
Act, TiSSSk But allegiance is due whether oath or declara¬ 
tion of allegiance has or has not been taken or made : and it is 
due from resident aliens, as well as from citizens; in the first 
it is local, in the second it is' 7 f«i!?< 7 araTIegiaiirce^ It was once, 

^ William and Mary, st. 1, c 6. * Stubbs’ Select Charters, p. 62. 

’51 and 52 Viet. c. 46. 
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no doubt, a personal tie, binding two individuals by mutual 
assurances of fidelity and protection; it is now a test of citizen¬ 
ship, a mode of ascertaining to what country a man belongs. 

Allegiance or liege homage differs from homage and from 
fealty. Fealty is the simple undertaking to be faithful, an 
undertaking fortified by an oath. Homage is the undertaking 
to be faithful in respect of land, binding the vassal to the lord 
of whom he holds lands. Allegiance is the duty, which ever}" 
man owed, to be faithful to the head of the nation, land or no 
land. But, as the King was supremo landowner and judge, 
the ideas of homage and fealty were merged in allegiance. 

The territorial chameter of feudal sovereignty made a man’s 
allegiance depend, not on his own parentage, but on ihe place 
of his birth. A Frenchman, born in the dominions of the 
'iVjt (if Crown, could not escape the liabilities, nor could a man born 
of English parents abroad acquire the rights, of an English 
citizen. Amo ])otcd evuere patnam. 

But a man may be a citizen of two countries if both 
are in allegiance to the same King. Calrtii'a'^ ease de¬ 
cided that Scotchmen born after James I succeedi-d to the 
English Crowm w"erc born in the allegiance of the King of 
I'lngland, and W'cre conscipicntly citizens of England as well 
as Scotland, and in like manner the 1 ‘lnglisli pod nah were 
citizens of Scotland, as well as England. But if the Ciowns 
are severed each man is limited to his oiiginal allegiance. 
Hanoverians bom while William lY was king of Hanover 
were citizens of the United Kingdom, but they became aliens 
upon the succession of Queen Victoria 
('ii,ni;;eof The Common Law rule on the subject is clear. A person 
nationality. domiiiions of the Queciris a' natural born British 

subject; a jierson born beyond the Kmifr^or^tTir^uccn’s 
dominions is ah alienr" A” man might be made a citizen 
by statute, or a denizen by prerogative, but the Act of Settle¬ 
ment forbad such a person from holding office or a place in 
the Privy Council or either House of Parliament, or re- 
'■ St. Tr. 559 i^e). ’ Stepney Election Petition, 17 Q. B. D 54 
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ceiving lands from the Crown. Bnt statute has engrafted 
on these rules the following exceptions. 

1. Persons born abroad whose fathers or grandfathers \>cre 
natural born British subjects are themselves, to all'^intent^, 
constructions and purposes, natural born TliTtish* subj^ts 
This is enacted by 13 Geo. Ill, c. 21. 

But this statutory exei ijd.ion is oondruod fhiictly. IP a Natum!- 
natural born Biitisfi .'ubject dth"' in franco, !us son and Iiis 
grandson (assuming Iho farijly- to ('■n'int.e to reside in 
Fiance) are natural born BnU'-h .sulyvts. Hut his great- 
grandson i-^ an alien b 

2. An alien may obtain a certifii ate of naturajisatipp under 
the Naturalisation Act, 1870, aft* r five years’ residence in 
England, ariit maa^tlimv'acijiufe air*tlie'‘'poTiHcar aniT other 
lights and'obligations of a natural born British subject^. 

3. If the person who has olitained such a certificate oi‘ 
naturalisation be the father or widowed mother of a child, 
who at the date of the certificate is an infant, and who 
becomes residi'iit with the father or mother in the United 
Kingdom, such a child becomes a naturalised British subject *. 

But here again the statutory exemption must be construed 
strictly. The child of a naturalised alien, if of full age at the 
date of the naturalisation, is unatTcctcd by it. If born abroad 
after the natuialisation he would seem not to come under the 
provisions of 13 Geo. Ill, c. 21 h In fact th e child of a 
naturalised British subject is only a British subject if (l) he 
is born in the Queen’s dominions, or l^ hiOie an infant at 
the date'iof Itls'^arenfi^naturalisation and become a resident in 
the trnitecI’Fangnom’afteFTF.'”’”^ 

4 i-'ArfoTeigner'lTOTiT' 1 h'''th'e’United Kingdom may under Alienage 
the Naturalisation Act make a declaration of alienage and 
so divest himself of the allegiance which the locality of his 
birth imposed upon him. And a British subject of the 

‘ De Geer v Stone, 22 Ch. Div. 243. 

“ Naturalisation Act, 1870, 33 & 34 Viet. c. 14, sec. 7. ’ Ibid. ss. 10. 4 

* In re Bourgeoise, 41 Ch. Div. 310. 
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Q,ueeu may do what is equivalent to a declaration of alienage, 
and divest himself of his British nationality by becoming a 
naturalised citizen of a foreign state. 

5. An Act of Parliament can do anything, and a foreigner 
may be naturalised by statute, so as to make his children 
under all circumstances citizens of this country 
Ois.iljilioes Th e disabi lities of aliens have been greatly diminished by 
Vne Naturalisation Act, 1870. Formerly they could not acquire 
lands; now an alien is under no disabilities, proprietary or 
contractual, save tFaTTi'e cannot own the whole or any jjart 
of a British ship. Butjm enjoys no political piivilcges. He 
cannot vote at any j)arliamentary or municipal election, nor 
is ho qualified to hold any office 

Allegiance may be mituul or Ivcal. One who is a natural 
horn subject of the Crown, whether at Common Jjaw or by 
statute, owes allegiance to the Crown wheresoever he may be. 
Local allegiance is due from an alien icshhuit in the Queen’s 
dominions, during the period of his residence. During such 
peiiod he is bound to observe those rules of conduct wliieh the 
State enjoins for the maintenance of order, and to respect the 
institutions under which he is living for the time by refrain¬ 
ing from any such attempt to change them by violence as the 
law considers to be treason. 

§ 4 . TreaMni. 

(.'..tiiiccium The law relating to treason is connected with the law 
relating to allegiance in two ways. Treason comndtted by 
.»lUH;ianee p^j-gon in allegiance, wdicresoever he may be, is triable in the 
English Courts, Avhensoever the oflbnder can be brought within 
their jurisdiction. The liability to be dealt with for treason¬ 
able practices by the Courts of this country adheres to the 
British subject, and is personal, not local. Only in the 
cases of murder and manslaughter and that by a recent 
* Co. Litt. 129 a See post, p. 135 

“ The Crown can confer a jurtAi-naturalization by letters patent The 
person so privileged 13 called a tkniztii. Elackstone, Comm. i. 374. He is, 
since 1870, in no better position piactically than an alien. 
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Statute^ can an Englishman who commits a crime abroad be 
tried for it in England: an Englishman who, when resident 
abroad, did acts amounting to treason, misprision, or conceal¬ 
ment of treason, could be tried by the Courts of this country, 
if at any time he ventured within their jurisdiction 

And, again, treason, like allegiance, origi nally depended upon 
the personal character of the feudal relations ^’reason was an 
offence against the person, tb< lepresentaLv'Cs, or the personal 
rights of the King: it was a breach of the feudal relation, DefinUi.) 
a lietrayal in one form or othoj <.f a lord The vague character 
of the early law on this subjec* led to a rerpicst by the 
Commons in 1354 that tiie King would legislate on the 
subject of treason, and the answer to their request was the 
statute on which the law of treason is still founded^. It 
names seven distinct offences. 

I I. Compassing or imagining the King’s death, the Queen’s, 

I or tliat of the heir of the thione. 

! a. Levying war against the King. 

I 3. Adhering to the King’s enemies. 

4. Violating the King’s wife, the wife of his eldest son, or 
his eldest daughter, being unmarried. 

5. Counterfeiting the Groat Seal, the Privy Seal, or coin. 

6. Issuing false money. 

7. Killing the Chancellor, Treasurer, King’s Justices of 
cither bench, or of assize, in the discharge of his office. 

It is impossible not to notice the personal character of all 
tliese offences. The King and not the Crown in Parliament, 
or the State as embodied in the existing constitution, is the 
object which the statute designs to protect. The King’s 
person ; the King’s sovereignty ; the King’s family relations ; 
the hulicia of the royal will in administration, the seals; the 

^ 24 & 25 Viet, c loo, s 9. 

The Act 35 Henry VIII, s. 2, which lays down this rule, is declaratory, and 
passed to allay doubts. ‘ Misprision ’ means failure to give information within 
a reasonable time. 

2 25 Edward III, stat. 5. 
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representatives of the royal will in judicature, the Chancellor 
and judges ; the privileges of royalty, the coinage ; these are 
what a feudal society thought it treason to infringe. 

The last four offences need no special notice; they remain 
as treasohT'oh" tire Statute hook, though they may be dealt 
with as felony^: the first three have been extended by con- 
strucl ion, and have been the subject of much legal comment. 

The additional treasons chiefly created in the reign of 
Henry VllI, of Elizabeth and Anno, none of long duration, 
and all now repealed, will be found to fall into two classes. 
They were the i)roduct of .statutes which aimed at securing 
the kingdom against the aggression or influence of the Pope, 
or else at securing' the succession to the throne as at the time 
settled. 

But the extensions by constuiction of the statute of 
tioii Edw’ard IIT are important in legal Tiis'toiy. Compassing 
or imagming the King s dcafh was construed to mean ariy act 
directed to the deposition or imprisonment of the King, or to 
acquiring the control of his j)erson, or any measure concert ed 
with foreigners for an invasion of the kingdom, or going 
or intending to go abioa<T for siieh purpose^. Levying war 
against the King was extended to eases of mere riot^. 

The Riot I'lic Biot Act, I Geo. I, st. a, c. 5, made it unnecessary to 
strain the definif.ion of treason in order to punish disorder 
which had no political end in view. But the law of treason 
took no cognizance of offences against the State which could 
not be constnied to be also offences against the person or 
personal authority of the King. It was not until 1795 that 
statutory force was given to the extended iiittrpretations of 
M.ulein the Act of Edward III, and an actual or contemplated forcible 

definition i i -• 

of tieafcou. attempt to make the King change his counsels, or to intimi¬ 
date both Houses or either House of Parliament w^as made 
treason. This Act was made pcrtietnal in 1817. 1848 all 


* 24 & 25 Viet cc. 98, 99, 100. 

“ Stephen, History of Criminal Law, 266. 

ise, 15. State Trials, 521. 
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the acts, or compassing-s mentioned therein, which did not 
tend to the death, personal injury, or personal restraint of 
the Sovereign, were made treason-felony, and so not neces¬ 
sarily punishable with death The treasons of Ed. III. 
still remain such on the Statute book. 

Treason, therefore, as distinct from treason-felony, is the 
doing or designing anything which would lead to the death, 
bodily harm, or restraint of the King, levying war against 
him, adhering to his enemies, or otherwise doing acts which 
hill under the Statute of Edward III. 

Conspiracies to levy war, or to incite foreigners to invade Treason 
the realm, may be dealt with either as constructive treason or 
as treason-felony^. 

And force contemplated, or applied, to make the King 
change his counsels, or to intimidate either House or both 
Houses of Parliament is treason-felony. 

I have thought proper to treat to this extent of the law of 
treason, because it is a conseipience of tbe relation of Sovereign 
and Subject, or, as it might be exprei-sed, of State and Citizen. 

It is necessary for the purpose of this cliaider to ex])lain what 
arc tbe special liabilities of citizensbij) attaching to the sub¬ 
jects of the Queen, wheresoever they may be, as opposed to tbe 
general liability to obey the rules of public order, within the 
jurisdiction of the Queen’s Couits. Beyond this it would be 
out of ])liicc here to deal with the legal definition of treason, or 
with tbe history of procedure in trials for treason, 

§ 5 . Incajmcity of (he King. 

We have now to consider bow the rights and duties of Causes of 
royalty are affected, when the King, from one cause or another, 
is incapable of discharging the duties of his office. This may 
arise in any one of four ways. The King may he absent from 
the kingdom. The King may he of imperfect capacity for 
his office by reason of his youth. The King may have lost 

* II & 12 Viet C. 12. 

^ Stephen, History of Criminal Law, 280, 
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the capacity for his office by reason of his insanity. The 
King may prove that he does not possess the capacity for his 
office from neglect of or contempt for the conditions under 
which it must he held. 

In the first three cases the question arises of the constitution 
in one form or another of a Regency; in all four, difficulties 
may arise which are essentially similar in character. 

(a Absence. The absence of the King, until recent times, was met by the 
appointment of one or more persons to transact the formal 
business of government in his absence. Until the office of 
Justiciar fell into disuse in the reign of Henry III it had 
been customary that the Justiciar should discharge the duties 
of royalty during tlm absence of the King. 

Huiueseu- From this time it scenis to have been most usual to appoint 
King ju cvstoiles regniy or locum tenentea, the first instance of such an 
absence, appointment being in the thirty-seventh year of Henry III, 
when the Queen and the Rail ofCornivall were made guardians 
of the realm during the King’s absence in (lasconyh For 
the absence of Edward I at the time of his father’s death 
special arrangements .‘i2>poar to have been made, and a small 
council of Regency settled upon a year beforehand, but the 
arrangements were confirmed by a council of the magnates 
held shortly after the commencement of the reign 

The appointment of Lord Justices under the Great Seal 
began with the absence of William III after the death of 
Mary, who, during her short reign, had been given power by 
statute to exercise royal jacrogative whenever William was out 
I’cst, p 79. of England. The last instances of the aiqiointment of Regents 
were in 1716, when the Fiince of Wales was made Guardian 
and Lieutenant of the Kingdom, and in 1732, when Queen 
Caroline oceujncd the same position. On other occasions 


' Stubbs, Const Hist ii 67. For a list of such appointments sue Report of 
Committee appointed in 17S8 to inquire into precedents in cases of the royal 
authority being interrupted by sickness, &c. Pari. Papers, 1787-1791. 
Reports of Committees, iii p 80. Comm. Journ. 44, pp. 11-42. 

^ Stubbs, Const. Hist. ii. 104. 
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since 1695 Lords Justices have been appointed under the 
Great Seal with powers sjjecified in the Letters Patent, which 
g-avc them their commission: but the modern facility of 
communication has removed the necessity for a delegation of 
the royal prerogative during the present reign. Supra,p.52 

The Infancy of the Sovereign raises other questions. The (^bUnfancy 
fiction of law is that the King must always be in the 
full maturity of intellectual power, and so would be exempt 
from the ordinary disabilities and immunities of infancy. 
Testamentary guardianship is the creation of statute, nor has 
it over been suggested that the prerogative enables a King 
to appoint a guardian to his successor. 

In our early history the case of an infant sovereign was 
variously met. ITie Barons appointed a Rector Ri'(jl$ et Regui 
during the minority of Henry III, and a small Council with 
whom he should act: in the cases of Edward III and 
Henry VI Parliament made the nomination: the King him- Eegenmes 
self and the magnates appointed a Council of Regency during j^faufy. 
the youth of Richard II: but Eduard III and Richard II 
were both cai)able of executing some of the formalities of 
government, and opened the Parliaments at which the Councils 
of Regency were chosen. The Privy Council made Richard of 
Gloucester protector of the realm during the brief reign of 

Edward V. In the reign of Henry VIII w’e come upon the 2S Heu 

_ VJII c " 

first Regency Act, and the only one of the kind that ever ^ 
took cTect, Parliament gave to Henry the power of nomina¬ 
ting a Couneil of Regency, by Letters Patent or by will. This 
Council was to act in case the successor urns a male and less 
than 18, or a female and less than 16 years of age. The King 
made the appointment, and though the Council exceeded its 
powers by making Somerset protector of the realm, its action 
was confirmed by the Lords and by Letters Patent issued 
by the young King himself. 

On other occasions since the reign of Henry VIII Regency 
Acts have been passed, nominating, or giving to the King 
the power of nominating, a Regent or a Council. But the 
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duties of royalty have never since been discharged by a 
Regent in consequence of the infancy of the King. 

(ijliih.iiiity. The insanity of the Sovereign is not a matter which can be 
Nt^-enoiLS provided for beforehand, as is possible in the case of a minority. 
liisau?ty Happily the dilliculty wdiich it occasions lias only arisen in 
two reigns, those of Henry VI and George III. The pro¬ 
lix my YI. ccedings in the reign of Henry VI are marked with much 
simplicity and common sense, as compared with those of the 
later reign. Early in 1454 the insanity of the King was 
attested by a committee of the loids, and the Duke of 
York was chosen by the Lords to be protector and defender 
of the realm. He accepted the appointment, the piocceding 
was thiown into the form of an Act which received the 
assent of the Commons, and the Duke w’as Regent until 
the King recovered ton months later At the end of his 
year of recovery Henry VI became once more insane, Par¬ 
liament, wliieh had been prorogued, met, and at the request 
of the Commons the Lords nominated a Protector, their choice 
again falling on the Duke of York. This time the King 
seems to have been able to go through some formalities, and 
to appoint the Duke by Letters Patent. In a few mouths 
he recovered. 

In the reign of George HI Parliamentary procedure had 
become settled so as to luisc technical diHlculties wdiieh had 
not occurred to the Lords and Commons of the fifteenth 
century. And yet, wdicn George III became insane, the 
Houses had the inecedents of 1688 before them, and might 
have followed the procedure of the Convention Parliament, 
with this advantage, that Parliament in 1688 had been 
dissolved at the time of James’ flight, while in 1788 a Parlia- 
inont w^as in existence, though not sitting. 

The Convention Parliament had proceeded by Address, 
requesting William and Mary to undertake the kingly ofllce. 
It would have seemed obvious that the same course should be 
followed in 1788, that the tw'o Houses should present an 

’ Stubba, Const. Hist. iii. 166, 167. 
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address to the Prince of Wales requesting him to discharge 
the duties of royalty during the insanity of the King. 

The dispute between Pitt and Fox as to the rights of the The di?- 
Prince of Wales was really immaterial, for while Fox maintained 
that the Prince had a right to the Regency, which Parliament 
was bound to bring into effect, Pitt maintained that the Prince 
had no right in the matter, but that ho was the most proper 
person to be invited to become Regent. That which really 
exercised the two parties in the State was the extent of the 
restriction which should be laid on the exercise of the preroga¬ 
tive by the Regent. Pitt wished to imj)osc restraints. Pox 
wished to minimise their imposition—and this because the 
Prince ftivourcd the Whig's. To impose restrictions and pro¬ 
ceed by address was difficult, if not impossible. It followed 
that a Regency must be created by statute: but a statute 
needed the royal assent: the King could not give the royal 
assent in person, nor could he authorise by sign manual the 
affixing of the Great Seal to a Commission, which should 
enable others to give his assent. 

The difficulty was overcome by a fiction which would seem Thefictions 
t o enable two branches of the legislature to dispense with the and^it'io 
concurrence of the third. The two Houses were invited by 
Ministers to concur in directing the Chancellor to put the 
Gicat Seal to a Commission for opening Parliament, and 
subsequently to another Commission for giving assent to the 
Regency Bill when it had passed the two Houses. Before 
the Bill passed the King had recovered, but the same pro¬ 
cedure was employed when in 1810 it became necessary to 
create a Regency. 

It is to be observed that the Irish Parliament, being un¬ 
affected by the considerations of English parties, proceeded by 
address, and thus avoided the use of a fiction at once grotesque 
and dangerous 

'■ For a clear account of the Regency question as it presented itself to the 
British and Irish Parliaments see Lecky, Hist, of England in the Eighteenth 
Century, ri. pp. 416-427. 
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(d) Moral The last form of royal incapacity for government is illus- 

irioapacity. . tt mi 

tratecl in Edward II, Richard II, and James II. I he cases 
differ, since the first two were cases of formal, if involuntary, 

K(lv\ arc! II. resignation, the last was a flight. The deposition of Edward II 
was marked by forms which do not conceal the violence of the 
transaction. Parliament was summoned by Avrits issued in 
the King’s name by the younger Edward, who had been pro¬ 
claimed guardian of the kingdom on the assumidion that the 
King had fled. Before Parliament met the Clreat Seal had 
been obtained from Edward II, and the writs wore issued 
in proper form. When Parliament met it accepted the 
youngtu’ ]<]dward as King, drew up reasons for the deposition 
of Edw.aid II, and when the deposed King would not meet the 
Houses, they, by their procurator, renounced their homage 
and fealty. 

Ilioh.ardll. In the case of Richard II a deed of resignation was executed 
by the King, and presented to the Parliament summoned to 
receive it. A statement of reasons for his deposition was 
drawn up, as in the case of Edward II; these were voted to 
be sufficient, Richaid was depo'icd, and the sentence was com¬ 
municated to him by Commissioners, who bore at the same 
time the renunciation of homage and fealty. It was not till 
then that Henry IV came forward to state to Parliament 
his claim to the throne; this was admitted, the assembly 
accepted him as King, and he was led to the throne. 

.Taiue-^i II The case of James II has been fully treated earlier in this 
chapter. It differs from the other cases mainly in two points. 
James did not resign but fled, and the members of the Con¬ 
vention Parliament treated this flight as a constructive 
abdication, while they added in the Petition of Right such 
a list of misdeeds on the part of James as made the con¬ 
struction which they put on his flight amount to a formal 
deposition. And secondly the question was complicated by 
the political theories and Parliamentary forms with which 
a medieval Parliament did not allow itself to be embarrassed ; 
while the religious questions unknown to the 13th and 14th 
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centuries caused religious disabilities to be attached to the 
Crown and gave a distinctly conditional character to its 
tenure. 


§ 6. The King’s Family. 

Wo must, in conclusion, consider what arc the relations of 
the King or Queen Begnant to the royal family, and wherein 
the lixmily relations of the sovcicign differ from those of 
a subject. 

The Queen Consort is a subject, 1 hough privileged in 
certain ways. Her life and chastity arc protected by the law 
of treason. She 1 ms always been legarded as free from the 
disabilities of married women in matters of property, contract, 
and procedure. She could and can acquire and deal with 
property, incur rights and liabilities under contract, sue and 
be sued, as though she were feme sole. She has her separate 
officers, and legal advisers. But in all other respects she 
is a subject and amenable to the law of the land, save in 
respect of some small privileges which arc not in use. At 
one time she had a revenue from the demesne lands of the 
Crown, and a portion of any sum paid by a subject to the 
King, in return for a grant of any office or franchise. This was 
^^'auTum reginae or queen-gold Provision is now made by 
statute for the maintenance of a queen consort. 

A Queen How'agcr ceases to be under the protection of the 
law of treason. It is said by Coke that she may not marry 
again without the King’s licence, but this is questioned 

A Queen Begnant holding the crown in her own right has 
all the prerogatives of a King. The position of the husband 
of a Queen Begnant has varied in each case that has arisen. 

On the marriage of Mary Tudor with Philip of Spain, it 
was provided that the Queen should enjoy all the prerogatives 
and possessions and exercise all the powers of the Crown as 

' Blackstone, Commentaries, i. 220. Queen-gold is tlie subject of a learned 
treatise by Prynne. 

^ Blackstone, Comm. i. 222. 
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Bole Queen, though ofTieial documents should issue in their 
joint names: that Philip should not alter the laws, nor compel 
the Queen to leave England, nor introduce aliens into office, 
nor if lie survived his wife set up any claim to power or 
. property, A later Act made it treason to compass his death 
It is impossible to read the first of these Statutes without 
being struck by the difficulties which must have arisen if 
Philip had wished to reside in England or had taken an 
active interest either in his wife or her kingdom. 

'f AVilliam III declined to be a King Consort: and the Bill 
of Rights provided that ‘ entire, perfect, and full exercise of the 
regal power should be only in and executed by his Majesty in 
the names of both their Majesties during their joint lives.’ 
When W’illiam was absent from the kingdom, ]\Iary was given 
a geneial power to ‘exercise and administer the regal powers 
and government,’ saving the validity of acts of State done by 
: William dining his absence abroad. 

George of Denmark did not occupy so favourable a position. 

■ He had been introduced into the Privy Council, though not 
sworn, in 1685, and lie was naturalized by Act of Parliament 
in 1689. But by the time tliat Anne succeeded to the 
throne, the Act of Settlement had been passed, and ho would 
have fallen under the disqualifications as to property and 
office which attached to aliens as soon as that Act came into 
force by the deatli of Anne. This disability was cured by 
a clause in an Act whicli enabled the Queen to grant him 
a revenue if he survived her®, but he died before his wife. 
George was therefore a subject of the Queen, differing from 
others only in the conditions of his naturalization. 

When Queen Victoria had declared her intention to ally 
herself in marriage with Prince Albert of Saxe-Coburg 
and Gotha, the Prince w’as given by Statutes^ the full 

* Blackstone, Cnmni. i. 223 ’ 1 Anne, c. 2. 

’ 3 & 4 Vict. c. I. c. a. The first of these Acts set aside the effect of i Geo. I, 
stat. 2, c. 4, which forbade tho passing of any naturalization bill without a 
clause confiriniitg the political incapacities imposed by the Act of Settlement. 
This Act was repealed in 1867. 
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rig-lits of a citizen of the United Kin^om when and so 
soon as he had taken the oatlis of allegiance and supremacy. 

The Prince was therefore a subject of the Queen. Like 
George of Denmark he was introduced into the Privy Council 
hut not sworn unlike him he was never a Peer of Parliament. 

His precedence was determined by an exercise of the pre¬ 
rogative to be next to that of the Queen, and in 1857 the 
title of Prince Consort was conferred upon him by Letters 
Patent. As a matter of law he didered only in title and 
precedence from any other subject of the Queen. 

Of the children of a reigning Sovereign, the eldest sou, and 
daughter, and the eldest son’s wife alone have any special pri¬ 
vilege. The eldest son is Duke of Cornwall by birth, and is The eldest 
created Prince of 'Wales and Earl of Chester by Letters Patent. 

It is treason to compass his death, or to violate the chastity of 
his wife, or of the eldest daughter, unmarried, of the King or 
Queen. But the royal children have only such precedence as 

is conferred upon them in the Parliament and Council Cham- 

^ vlll, c 10. 

ber by an Act of Henry VIII. 

In 1718 the judges by a majority of 10 to 2 advised that The 
the care and education of the King’s grandchildren, being th^royal'^ 
minors, belonged to the King, the rights of the father being 
to this extent superseded. The question arose in the quarrels 
of George I and his son. No such point was raised in the 
disputes between George II and Erederick, Prince of Wales ; 
but George III, early in his reign, quarrelled with his brothers Their 
for marrying subjects, and obtained the passing of the Boyal 
Mairiage Act. No descendant of the body of George H, 
except the issue of princesses married into foreign families, 
can make a valid marriage unless the King or Queen Regnant 
has given consent under the Great Seal. But such descendants 
at the age of 25 may marry wdthout the royal sanction, after 
giving 12 months’ notice to the Privy Council, unless during 
that time the two Houses of Parliament have expressed 
disapproval. 

‘ Greville Memoirs, iv. 374, and Appendix. 
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CHAPTER III. 


TIIR COUNCILS OP THE CROWN. 

Section I. 

The Councils befoke 1660. 

§ 1 . The growth of the Connnl, 

The King, as wc have seen, never aets alone. That which 
he does in the department of judicature he docs through his 
representatives in the Courts. That whieh he docs in adminis- 
trai/ion lie does through the intervention of a Minister or 
Ministers, or of the Privy Council. The general policy of 
his government is determined by the advice of the Cabinet. 

I will dismiss, for the moment, the King as judge. I will 
dismiss too the detail of administration as conducted by a 
Minister or his subordinates in the department over whicli 
he presides. For the purposes of the present chapter I n ould 
ask what has lieen the history and what are the present 
circumstances of the three great Councils of the Crown: 
the House of Lords, with the judges and law officers who 
share in its summons; the Privy Council, which is necessary 
for the transaction of certain formal acts of state ; the Cabinet, 
which settles questions of general policy and determines the 
action ivhich shall lie taken by the departments. 

The history is ample enough, and can only be dealt with 
in a sketch. It is convenient to take the four councils 
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described by Hale * as giving a plan to work upon. They The 

,, Councils of 

are these :— Hale. 

The Commune Concilium. 

The Magnum Concilium. 

The Concilium Ordinarium. 

The Concilium Privatum. 

It might be possible to give a modem name to each of 
these, and to say that the Commune Concilmm is Parliament, 
and the Magnum Concilmm the House of Lord.s with the 
judges and law officers of the Crown, that the Concilium 
Ordinarium is the Privy Council, and the Concilium Privatum 
the Cabinet. In a sense the Councils of Hale find their 
modern counterpart in these institutions. But we must try 
to see what they really mean, noting a tendency in every 
successive Council, first to increase in size, then to form within 
it a nucleus of advisers who transact the more important 
business, then to become two bodies in all but name, the 
real and the titular councillors, lastly to part in name as well 
as in fact, whereupon the smaller council in turn devclopes 
and runs the same course. 

We can trace this process soon after the transformation of The 

^ . . . . Coin muup 

the Witan into the Commune Concilium, wherein the quali- OoncilimiL 
fication for membership rested on the tenure of lands from 
the Crown. Within this assembly of magnates developed 
the group of great officers of the household and of State, who 
sitting with their staff of subordinates in Curia or in Ex- 
cherpier transacted the judicial and financial business of 
government. The Curia is the executive, the Concilium the 
legislative and deliberative body, and on this latter side it 
expanded from an assembly of magnates into an assembly of 
tenants-in-chief, the Commune Concilium of the Charter, 
containing within it the germ of the distinction between 
baronage and commons in the special and general writs of 
summons. 

“ Hale, Jurisdiction of Lords’ House, c. ii. 


G % 
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Gives way This assembly of tenants-in-chief in its turn gave way to 
iiient. the assembly of estates, the clergy, baronage, and commons, 
summoned in person or by their representatives to advise and 
assist the Crown in Parliament. Ifere, if anywhere, is the 
Conuinnie Concilium of Ifalc. 

The Qf tlicse estates one, the baronage or Magnates, from its 

Magnum _ . 

Concilium composition, was more easily brought together for purposes 
of consultation, and, from its power, was more necessary foi 
purposes of consent. It represented the Concilium of the 
Norman kings before that assembly was atforced by the 
summons of the tenants-in-chief. Hence it remained and 
still is a council of the Crown, the Magnum Concilium of 
Halo. 

Meanwhile the Cuiia as a body existing for the combined 
purposes of council and administration giadnally disai)pearod 
as the departments of government became defined. 

The Chancery parted from the Excheipier in the end of the 
twelfth century; the Common Law Courts with their special 
jurisdictions became distinct in the eourae of the thirteenth. 
And for purposes of council there comes into existence a body 
of advisers of the Crown, including the great officers of State, 
but having duties as councillors distinct from such de])art- 
mental duties as any of them might discharge. 

This body, ill-defined as to constitution and powers, but 
always in immediate attendance upon the King, appears first 
during the minority of Henry 111 , distinct alike from the 
largc'i’ deliberative assembly, the Commune Concilium, from 
the more frequently summoned assembly of the IMagnates, 
and from the judicial and financial staIF which transacted the 
bu><incss of the Courts, the Chancery, and the Exchequer. 

By the middle of the thirteenth century it had assumed so 
definite an existence that the mode of its selection forms an 
important feature in the Provisions of OxfordFrom the 
reign of Henry III we may venture to say that it was an 
assembly of a corporate character : its members wore sworn as 
‘ Provisions of Oxford. Stubbs, Documents, 396. 
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councillors of the Crown : general questions of policy were 
deliberated by it, and prepared, if necessary, for the con¬ 
sideration of the estates of the realm: finally it was the 
medium through which the King, himself irresponsible, per¬ 
formed acts of State. It is the Continual Council. 

We should note an uncertainty which existed for some time ConfuH'. n 
after Parliament had come into existence, as to the legislative 
powers of the Crown when acting with a body which was 
neither the King’s Council nor the Xational Council, but the 
King’s Council jilm the estate of the baionage. Edward I 
used such an assembly for purposes of legislation^. Edward 
III tried to obtain giants of money fiom a body which con¬ 
sisted of Council, Baronage, and a selected rejiresentation of 
the Commons Yet it is possible to distinguish the Great 
or General Couneils of the Magnates, summoned from time to 
time to advise the King, from Parliament on the one hand 
and the Continual Council on the other. And gradually the enKhuiiiv 
confusion clears away. The Great Couneils were summoned 
from time to time on special occasions throughout the four¬ 
teenth and fifteenth centuries ; the seventeenth furnishes two 
instances'^. But the baronage assumes its position as an estate tVt, p 
of the realm and a House of Parliament. The Magnum 
Concilium survives in certain piivilegcs of the House of 
Lords and duties of the judges and law officers of the Crown. 

tio w e may leave the first two of Hale’s Councils and look 
for the other two in the developments of the Continual Powers of 
Council. If the minority of Henry III first gave a definite Coni.cil '^ 
existence to this Council as a group of rcspoMible advisers, 
the minority of Richard II was the time when its powers 
w'ere defined as practically co-extensive with the prerogative k 
The business of the Council covered the whole field of 


‘ Notably ill the pabBing of Qum Emptorea, and see Stubbs, Const Hist, li 26. 
“ Rot. Pari ii 253, 257, and see vol 1. P.iiliainent, 212, 123. 

’ Such Councils were summoned by Charles 1 in 1640, and by James II in 
1688 Clarendon, Rebellion, li. s. 34. Macaulay, Iliatory of England, ch. ix. 
vol. iii. 262. 

^ Stubbs, Const. Hist. iii. 
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executive action: its members were appointed for a year, but 
were usually re-chosen ; they were paid for their services and 
were bound to attend meeting's 

Its relation I have already sjwken of the attempts of the Commons to 
Commons, contivl the appointment of the Council, of their moderate success 
Ante, between 1377 and 1422, of their cessation after the latter date; 
IT ' 9 ' 23 these matters, together with the changes in the composition 
of the Council during the fifteenth and sixteenth centuries, 
relate to the limitations on the power of the King rather than 
to the constitutional history of the Council. Whether the 
Council was miule up of great feudal lords, as in the later 
period of the Lancastrians, or of men of business of no great 
birth or estate, as under the first Tudors, or whether, as in the 
earlier part of the fifteenth century, both these elements w ere 
present, the powers of the (^onncil were mueh the same; 
only in tiie first case they might be used as a check upon the 
King ; in the second, the King, himself irresponsible, might use 
the Council and its jiowei’s with formidable elfect, 

Ihit assuming that from the end of the fourteenth century 
the Council was admitted to bo,—with the King, and subject 
to his initiative,—the executive of the country, there are three 
points to be noted in its history between this date and the 
Kebellion. They arc (1) the judicial powei-s of the Council; 
(2) the development of an outer and an inner Council; (3) 
the closer relations of Council and Parliament. 

§ 2 . T//e juiluial poners of llio Council. 

Niitmeof The severance of the Common Law Courts from the Curia 
had not exhausted the judici.il powers of the Crown. Those 
who wanted remedies for which the Common Law Courts had 
no rules applicable, and those w'ho wanted redress which the 
procedure of the Courts uas not strong enough to furnish, 
came to the Crown as to the fountain of justice, and the 
Crown in Council did for the suitor what the King’s grace 

’ Nicolas, Proceedin';', of Privy Council, i. p v ; and see 
of the Council, ibid. 337, 395 


lists of members 



Sect. i. § 2 .] THE COUNCIL AS A COUET, 87 

might prompt The Chancellor, who was generally a lawyer 
as weli as an administrator, carried into the Chancery a g-ood 
deal of the judicial work of the Council; but successive 
Chancellors gradually confined their jurisdiction to eases in 
which they supplemented the Common Law, and built up a 
body of equitable rules respecting uses, fraud, and the en¬ 
forcement of contracts. 

The Council, on the other hand, in spite of remonstrance Ante, 
on the part of the Commons, retained and exercised a coercive 
jurisdiction, which grew more necessary as the numerous 
householders and retainers of the great lords ^ spread disorder 
for which the ordinary litigant had no remedy. 

The jiuisdictiou thus exercised had two objects, the assist- A podr 
ance of the weak or the poor, and the maintenance of order. 

In the first of these cases it appears to have acted as did 
the Chancellor, upon the receipt of a bill or petition. In rules 
made for its governance in 1390 the Lord Privy Seal and 
others were to deal at once with the bills of persons of small 
importance, again in 1434, its membei-s were enjoined in deal¬ 
ing with petitions not to meddle with such matters as were 
determinable at the Common Law, unless they should ‘ feel ^00 
great might on the one side, and unmlght on the ot/ier, or else 
other reasonable cause that should move them Similar in 
tenor is an ordinance of 1443. With the same object we find 
it provided in the ordinance for the household of Henry VIII, 
that of those members of the Council who were in constant 
attendance on the King, two should sit daily in the Council 
Chamber at certain hours to hear ‘ poor men’s complaints 

We may follow this jurisdiction to its close. It became the The 
Court of Eecpiests, sitting in the Whitehall, consisting of 
certain members of the Council and some lawyers, ‘ Masters 

' The great lords had councils of their own See Fortescue, ed. Plummer, 
pp. 308-310. 16 Eic. II. c. 2, forbids lords or ladies to compel appearance 
before their councils on any disputed right to real or personal property under 
penalty of £20. 

^ Nicolas, Proceedings of Privy Council, i. 18: iii. 149. 

“ Ordinances for regulation of Eoyal Household, 159, 160, and see Nicolas, 
vii. p. viii. 
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and the of Requests,’ to hear matters referred to it by the Council. 
Keqne^s. One of the Committees of Council constituted by Edward VI 
was ‘ for hearing of those suits which were brought before the 
whole Board.’ The Lord Privy Seal and two Masters of Re¬ 
quests were among the members of this Committee, which, we 
inust suppose, determined what cases should go to the Court of 
Requests. The Court exereisetl a useful function as a cheap 
and prompt dispenser of justice. Its sanction was a writ of 
attachment under the Privy Seal for disobedience to its orders. 
As to the validity of such a writ a question was raised in the 
Common Pleas in and it was adjudged that the ‘ Court 
of Requests or the Whitehall w'as no Court that had power 
of judicature h’ So fell the Court of Requests, lamented by 
many, including Coke. 

A Court to This was one asj)oet of the Council’s jurisdiction ; on the 
other it dealt with offences against order, disregard of procla¬ 
mations, fraud, forgery and the mutilation of documents, 
perjury, conspiracy, and it punished these with fine, imprison- 
ment, the pillory, loss of ears, and whipping^. 

This seems to have been an oiigiiial jurisdiction of the 
t Men King’s Council, sometimes, but not necessarily, exercised in 

. , the Star Chamber. The often cited Act of Henry VII 

constituted a committee of the Council, the Chancellor, 
two of them, with a 
spiritual and a lay memlx'r of the Council, and with the 
addition of the two Chief Justices, or other two judges, to 
21^ Hen. deal with cases of lively and maintenance, misconduct of 
r 20 sheriffs, and other specified oflences against order. A later 
Act added the President of the Council to this Court. 

The object of this Act W'as, probably, to imjioso a special 
duty on certain members of the Council, which might equally 
well be discharged by the whole Council, and to require two 
judges to assist this Committee. The Council did not cease 
to exercise its criminal jurisdiction throughout the reign of 

‘ Coke, Inst. iv. p. gj. 

’ Acts of the Privy Council, ed. Daseut, i, 39, 105. 124, 209. 



Sect. i. § 2.] 


THE STAR CHAMBER. 


89 


Henry VIII, and in 1540 took power to compel those whom 
it summoned to enter into recognizances to attend its pleasure 
until they were dismissed, a power constantly exercised, and, 
one must suppose, in a manner very irksome to the subject b 

But the Act of Henry VII is not noticed when Edward VI 
re-arranged the business of the Couneil, dealing with its civil 
and criminal jurisdiction. Among the Committees which he 
appointed, one was to deal with otTences against order, the 
disregard of proclamations, and the infliction of the neeessaiy 
punishments ‘i 

Henceforward the jurisdiction of the Council becomes A ix ily 
obscure, nor can we trace the stages by ivhich, at the end of fj.jm thf. 
the reign of Elizabeth, the Star Chamber had become a 
judicial body distinct from the Council. 

For there is a manifest distinction. The members of the 
Privy Couneil are members of the Star- Chamber, but the 
Star Chamber is afforced by the presence of two judges •*, and 
there seems to have been some dispute whether it was not 
co-extensive not merely with the Pi ivy Couneil, but with the 
older Magnum Concilium, to which the presence of the judges 
may have suggested a resemblance. Lords of Parliament 
who were not members of the Privy Council claimed, and in 
some cases exercised, the right to sit and give judgment ; yet iwinc 
a bill whieh prayed process against the defendant to appear ^ 
before the King and his Pr/iy Council was held on this 
ground to bo bad in point of form ® On the other hand the 
Privy Couneil has ceased to do more than summon before it 
persons against whom it had cause of oficnce; these were some- 

* Nicolas, vii. 27, Acts of the Council, eJ. Daeent. Between April 

1542 and the end of December 1546 no less than 158 such recognizances are 
recouled. 

’’ Burnet, History of Reformation, vol. v. p. 117. There were six Com¬ 
mittees : one to deal with the civil, one with the ciiminal jurisdiction of the 
Council: others for the State, for the revenue, for the collection of debts duo 
to the king, and for tlie bulwarks. 

® Coke, Fourth Institute, p. 62. 

* Hudson, Collectanea Jundica, 25. 

’ Ibid. 24. 
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times committed to prison or bound over in recognizances to 
attend when wanted, sometimes only rebuked, sometimes 
handed over to the Star Chamber as to a distinct tribunal. 

Yet the jurisdiction of the Star Chamber would seem to 
have been the jurisdiction of the Council defined in some 
points rather than extended by 3 lien. VII, c. l. I^or 
Bacon says, ‘ in the Star Chamber a sentence may be good, 
grounded in part upon the authority giv^n the Court by the 
Statute 3 Hen. VII, and in piirt upon that ancient authority 
which the Court hath by the Common Law^.’ 

It is enough for otir present purpose to note the develop¬ 
ment out of the Council of this distinct judicial department, 
and the change in the character of the Court. By the end of 
Elizabeth’s reign it had ceased to render help to the poor or 
the weak, or lo remedy the uncertainties^ or inadequacy of 
the Common Law. When in 1641 the junsdiclron of the 
Council was taken away, the Crown lost a formidable weapon 
for the bupju’cssioir of free speech aird writing and for the 
enforcement of proclamations which the King had no right 
to make. 

The Long Parliament by 16 Car. I, c. 10, took away in 
1640 all jurisdiction from the Court of Star Chamber, recit- 
rng that all matter examinable or determinable in the Star 
Chamber might be examined or determirred at Common Law, 
and their enacting that ‘ the Court commonly called the Court 
of Star Chamber, and all jurisdiction, power and authority 
belonging unto or exercised by the said Court,’ should be 
‘ clearly and absolutely dissolvcrl, taken away, and determined.' 
The same statute enacts that norther the King nor his Council 
have any jurisdiction outside the ‘ordinary Courts of Justice’ 
over any man’s estate; and further, that persons committed 
by the King in person, or by the command of the Council, 
should have a writ of Jiaheas corpus. 

^ Bacon’s Works, eil. Spedding, vii. 379. 

“ The difficulty of ensuring a fair tiial by a jury in some parts of the 
country is dwelt on by Hudson, Collectanea Juridica, I, 14. 

^ Hallain, Hist, of England, i 239. 
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§ 3 . The Developtnent of an Outer and Inner Council. 

The history of the Star Chamber illustrates a tendency Formation 
observable throughout the history of the Council. Com- ^ounuis 
mittees were formed within it for the transaction of special 
business, and these grow into departments more or less distinct 
from the Council and independent of it. And this tendency 
is more noticeable when the change in the composition of the 
Council, which began with Edward IV, was fully carried out 
by the Tudors. New men, devoted to the business of official 
life and otherwise of no great weight in the country, were 
introduced by Edward IV, and gradually filled the Councils 
of the Tudors This had been the advice of Eortescue, who 
thought that the King's business suffered by the inattention 
of the great lords of the Council, engrossed in their own 
affairs and the advancement of their families and dependants^. 

The term Friv^ Council dates from the reign of Henry VI •'*, but The Pmy 
under the Tudors arises a further development of the Council ' 
in the Concilium Ordinarium, as distinct from the Concilium 
Privatum, of Hale. 

There was a body of Councillors in constant attendance on 
the King when he moved about the country, and another 
portion of the same body whose duties recpiircd them to be 
constantly in London, the Chancellor, one of the Secretaries, 
and some other officials. Of the separate meetings of this 
latter portion we have no record: the Calendar of Proceedings 
only tells us of what passed at the Council which was with the 
King, or of business transacted when the Council met in its 
entirety 

But outside this Council was a group of persons, sworn of 

* In 1536 the Yorkshire rebels complained that there were too many 
pel sons of humble birth in the Council Heniy VIII replied that it contained 
more of the nobility than when he came to the throne, but added that ‘ it 
appertaineth nothing to any of our subjects to choose our Council.’ Nicolas, 

Proceedings of Piivy Council, vii, p. iv. 

“ Fortescue, Governance of England, ch. xv, ed. Plummer, p. 145, 

® Nicolas, i. p. Ixxii. 

* Nicolas, vii. p. ix. 
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the Council, but not habituallj summoned to its meetings. 
At a meeting* held on the nth November, 1^41, the King- 
Th'i desired that the Lord Chancellor should assemble his coun- 
('uuliu?l 7 sellers of all sorts, spiritual and temporal, toith the Judges and 
learned men of his Council. The ordinary Councillors, as op¬ 
posed to the Privy Councillors, appeared from time to time to 
make reports, or to supply advice on matters within their 
til.. Pn\y special knowledge^. The presence of the Judges seems to 
(.nmcil, Concilium Ordinal mm with the old Magnum Con¬ 

cilium'^. The learned men of the Council survive in the 
modern King’s or Queen’s Counsel learned in the law '^, of 
wdiom the first was Francis Bacon. 

,111.1 the Besides the two classes of Councillors constituting the 
c.vlim.t Concilium Ordinarium and the Concilium Piivatum, the 

division of the Council into Committees would seem to have 
led to important business being specially entrusted to one of 
tliese. In the division of business arranged by Edwaid VI in 
1553) business of this nature was assigned to a body called the 
Committee of State*. The formal division of the Council 
arranged by Edward VI may 01 may not have continued, but 
the practice of discussing matters of moment in an inteiior 
Council became iiermanent; liow far such discussion w’as 
preparatory to a formal meeting of the Council, how far it led 
to pi 0111 pt action on the part of the Executive, may not 
be clear. This much is certain, that the Committee of State 
of 1553 reappears under that title in 1640, when it is also 
called ‘ Cabinet Council’ by way of reproach^. 

It seems almost inevitable f.hat unless the entire Pi ivy 

* Nieol.a«, vi p \vii 

“ Hearne, Government of England, 296 

^ A Queen’s Counsel may not appeal against the Crown (e. g. to defend a 
piisoner) without a licence from the Home Office, Formerly this licence was 
given under the sign manual It may be and has been refused. 

* The Committee of State was. twenty in number. The King sat with them 
once a week ‘ to hear the debating of things of most importance.’ Burnet, 
Hi.,t. of Kefoim.itiou, v. 119. 

® The Hardwicke Papers, ii 147, contain the minutes of a Cabinet Council 
of 16th Aug. 1640. See too Clarendon, Histoiy of Rebellion, bk. ii. s. 118. 
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Council was very frequently reconstituted the treatment of 
important matters must j)ass into the hands of a few. The 
Council must always have contained persons well entitled for 
one cause or another to he Councillors of the Crowm, hut not 
I ossessed of the practical sagacity and promptitude of judg¬ 
ment which woiild make them useful at a crisis, when 
.something had to he done and nothing that could be done 
was unai,tended with risk. Ajid the men who po.s«e.ssed these 
<pialities would he the men w’ho formed the ‘ Committee of 
State,’ the ‘junto,’ the ‘ Cabinet.’ 

§ 4 . The closer Relafions of Council and Parlianienl. 

The Commons had ceased, from iqaa onw'ards, to demand Nomina- 
the no mina tion in Parliament of the King’s Council. It does p.irb.a- 
not seem certain when the Council ceased to be appointed for a 
year, and held oflico during the King’s pleasure; nor when 
they ceased to he paid for their services. Probably the Council 
of Regency which managed a (Tains in the minority of Henry VI 
set the example of an indefinite tenure of office ; and the 
great lords who composed the later Lancastrian Councils were 
able to take care of themselves without payment. 

From 1459 f’O there is no instance of an impachment 
by the Commons. It w’ould seem as though they had alto¬ 
gether relaxed tlieir hold on the Executive. 

And yet the connection between Council and Parliament grew 't'he ^ 

closer under the Tudors. In the House of Lords the dignity the LortU 
of the Council w as enhanced by the ‘ Act for placing of the 
Lordsh’ The Cliancellor, the Treasurer, the President of the 
Council, the Lord Privy Seal, if pccr.s, take place above the 
highest members of the peerage; the King’s Secretary, if a 
bishop or a baron, sits above all other bishops or barons. 

In the lower House the attemjrts to establish communi¬ 
cations between the representatives of the Commons and the 
representatives of the Crown take different forms. Henry VIII 
used to require the Speaker^ to be the exponent of his wishes, 

1 31 Hen. VIII, c 10. 

^ Stubbs, Lectures on Mediaeval and Modern History, 272. 
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(Joniinuni- and 00 a few occasions his Ministers made unwelcome visits 
with the *0 Commons House, of which they were not members ^ 
(JommoiiH. fi-Qin i^6o onwards the King’s Ministers, the Chancellor 
of the Exchequer and the Secretaries are active in debate, 
and the Tudor practice of adding to the constituencies and 
tampering with the electorate was designed to secure seats for 
Court officials and nominees. In 1614 the presence of Privy 
I’lKsence of Councillors was noticed in the House of Commons, but 
hi though their right to be present was discussed, it was hot 

contested and was never afterwards disputed To admit 
members of the Council to discuss the King’s business in the 
midst of them gave the Commons a surer mode of obtaining 
the control of affiiirs than the mere nomination of Ministers 
in Parliament. We approach the modern connection of 
Executive and Legislature, but it is by slow degrees. When 
the authors of the Grand Remonstrance, in 1641, asked that 
the King should only employ such Councillors and Ministers 
as could obtain the confidence of Parliament, they probably 
had no clear idea as to the mode in w'hich that confidence 
should be expressed. 

At least, the presence of Ministers in the House of Com¬ 
mons expLuining their jiolicy and the King’s needs was a 
surer and more practicable mode of harmonizing Legislature 
and Executive than the use, however frequent, of the remedy 
by impeachment. 

a better Impeachment was a valuable weapon when it was first insti- 
than iin- tilted lu the fouitcenth century, and again when its practice 
inaulinicnt revived by the Commons in 1621 under kings who were 
ready to strain the Constitution to the point of rebellion. It 
was then important to be able to strike a heavy blow at the 
inslruments of the royal will. But for the ordinary purposes 
of controlling or dismissing a careless, perverse, or incapable 
INfinister, the Commons, wuth no other means in their power 
than impeachment, were much in the position of an employer, 
who could not dismiss a useless or impertinent servant, but 

' In 1513 and 1523, Pari. Hist. i. 480-485. » Pari. Hist, i 1163. 



Sect. ii. § 1.] 


THE INNER COUNCIL. 


95 


must wait till ho was able to proceed by indictment for 
larceny or assault. The authors of the Grand Kemonstrance 
said truly ‘ that the Commons might have cause often justly 
to take exceptions at some men for being counsellors and yet 
not charge those men with crimes It was only by their 
presence in the House of Commons that^Rnisters could lie 
made to understand Ihat they were indeed the servants of the 
King, but of the King as the official representative of the peojile. 

Section II. 

The Failure of the Council. 

§ 1 . The Council Board and the Liner Council. 

The Restoration did not give back to the Council the The 
judicial powers which the Long Parliament had taken away, after the 
But though little else was changed in form, there was a 
change in the atmosphere of politics. In the struggle with 
Charles I the Commons had proved themselves the masters. 

They dealt liberally with Charles II in the matter of revenue, 
but if he wanted further supplies it was plain that he must 
ceme to Parliament. His Ministers and Council must be on 
friendly terms with the Commons. 

The large Privy Council of Charles II was divided by the 
advice oFTllarondon into Committees, dealing with what we The Com 
should now consider separate departments of Government 
Of these the most important was the Foreign Committee; 
their work when concluded was to be submitted to the wliole 
body of the Council. But matters of general jiolicy were not 
discussed at a Committee, nor, until action was necessary, at 
a meeting of the entire Council. 

In truth some part of the King’s business was not suitalile 
for discussion before a responsible body. Parliament must be 
kept, somehow, in communication with the Executive, for 

* Clarendon, Rebellion, bk iv. s. 73. 

* Thomas, Hist, of the Public departments, p. 26, and see Lord Selborne, 

Judicial Procedure of Privy Council, 2. 21 
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I he King’s money was wanted and would not be forthcomings unless the 
}’.ir]ia- Commons could be induced to approve the policy or condone 
the evtravag'anee which caused the want. The Ministers of 
Charles IT relied for a Parliamontary wajority, not upon a 
community of political opinion with the Commons, but upon 
applications m.ado to the good-nature, the loyalty, or the 
self-interest of individual members. The form which this 
application should take was settled at conferences between 
Ministers and leading members of the House. At first this 
business was left entirely to the Chancellor and Treasurer, to 
Clarendon and Southampton. Later the King intervened ; 
first he invited others to the conference, then saw members 
himself, and made promises without much regard to the 
prospect of their fulfilment^. 

Tl'e ^ The Committee therefore which the King trusted ‘ in his 
most secret affairs^’ was distinct alike from the Foreign 
Committee, and from the entirety of the Privy Council. It 
was not a group of men of like opinions, for Clarendon 
strongly resented the introduction of Ashley, Coventry, and 
Arlington by the King. Nor were its members bound by 
the opinion of the majority, for Clarendon and Southampton 
successfully o])posf'd a Bill for libei’ty of conscience introduced 
into the House of Lords by Ashley with the approval of the 
King Its meetings were informal in place and character. 

But in grave matters, such as the sale of Dunkirk the 
result of discussion in this Cabinet was submitted to tho full 
Council; votes were taken, and action thereby determined, 
nor was anything of moment transacted—so says Clarendon 
on his defence—without iwesenting the same first to the 
Council Board ®. 


The impeachments of Clarendon and Danby, and the storm 


' Cl.aremlon, Autobiography, ii. 205. 

“ (Tareiulon, Antobiograpliy, ii. 243. The Conunittee consisted of tlie 
Chancelloi, Treasurer, two Secretaries of State, the Duke of York, the Yice- 


Ch.unlierl.vm, and others added from time to time. 


^ Ibid. ii. 344-349- * IWd. ii. 248. 

= State Trials, vi. 377. 
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of unpopularity which concluded the administration of the 
Cabal, made it plain that some means must be found for 
bringing* Ministers into closer correspondence, and, if possible, 
to better terms with Parliament. 

This was the object of Sir William Temple’s scheme of Temple’s 
1679. He proposed to create a Council so representative that * 
it should be acceptable to both Houses of Parliament, and 
capable of advising the King on all matters of State. The 
King and his Ministers approved the scheme ; the Commons 
received it coldly. It is strange that Temple failed to 
see that a body of thirty, representative of every interest and 
of most political opinions, was not likely to be an efficient 
executive, whatever might bo its merits as a dcl>ating society. 

But the scheme was started. The King dissolved the Privy 
Council, saying that its great numbers made it unfit for 
secrecy, and that this had ‘ forced him to use a smaller number 
in a foreign committee and sometimes the advices of some few 
among them for some time pastb’ 

The Council was reconstituted on Temple’s plan, but the Its failure, 
old conditions revived. A Foreign Committee was almost 
immediately appointed. Temple himself joined a small group 
for the discussion of business outside the Council, and was 
presently indignant because the King formed a similar g*roup 
in which he was not included. In a year’s time things went 
on as before. 

But if the Ministers were not satisfied with their relations Irresponni- 
to the Commons, neither were the Commons satisfied with Cabinet, 
their relations to the Ministers. When the business of State 
was no longer settled at the Council Board responsibility 
seemed to vanish. And matters did not improve in this 
respect after the Bevolution. William III learned that it 
was well to employ Ministers who were in harmony with the 
majority in Parliament, but he was prone, upon occasion, to 
act for himself, and not always inclined to consult a Cabinet 

^ Temple’s Works, ii 525, 538, 341. 

^ Hardwicke State Papers, li. Nov. 1701. Sunderland to Somers. ‘It 

VOL. II. H 
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still less a formal Coancil. If thing’s went wrong’ the 
Commons found it hard to fix the blame, 
and of William made the First Partition Treaty, and induced the 
Secretary of State and the Chancellor to supjdy him with powers 
couched in the necessary forms. When Somers was charged 
with this on his impeachment, he answered that he had 
alR.Kod the seal on the authority of a sign manual warrant 
countersigned by a Secretary of State, that he had offered an 
oi»inion about the treaty but was not res2)onsible for its 
tenour, and that he had acted as the King bade him h 

Cleaily Somers should cither have accepted responsibility for 
the toims of the treaty, or refused to affix the seal to the powers. 

The collective responsibility of Ministers was not under¬ 
stood ; if Ministers who advised the Crown informally could 
set u]) a defence of this character, the resjionsibilit^'’ of the 
King would sn{)ersede the responsibility of his Council. 

§ 2 . Allem,])te({ Ttriiieilies, 

Till’ Act The framers of the Act of Settlement met the difficulty in 
I’nJiil f'vo clauses of the Act. They jirevented the King from 
a.ssuming res]ionsibiiity in one form by enacting;— 

‘ Tluit no ])aHlon under the Great Seal of England be ijloadable 
to an inipeaclmient by the Coiumoiis in Parliament.' 

They thought that they secured the legal responsibility of the 
King’s Ministers by the provision that— 

'From and after the time that the further limitation by this 
Act shall take effect, all matters and things relating to the well 
governing of this kingdom, which are proj>erly cognizable in the 
Privy Council by the laws and customs of this realm, shall be 
transacted theic, and all resolutions taken tliereupon shall be 
sigmal by such of the Privy Council as shall advise and consent 
to the same.’ 

4 Aiine,c.8, This clause was repealed, together with the clause exclud¬ 
ing placemen, in 1705. ‘It was visible,’ says Burnet'-^, 

would be much for the King’s advantage if he brought his affairs to be debated 
at that Council’ (the Cabinet). 

* Pari. History, v. 1281. 

’ History of his own Time, v. 241. 
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‘ that no man would be a Privy Councillor on those terms.’ Its cl.auFe« 
Nothin", therefore, but custom, based on practical convenience, 
has worked out the transition from government by the Crown 
in Council to government by a Cabinet consisting of Ministers 
indicated by the Commons ;—from the legal responsibility of 
the individual Privy Councillor to the moral responsibility of 
the collective Cabinet. The increased power of the Commons 
made this necessary; but the suspicion of the Commons, 
as shown in the repealed clauses of the Act of Settlement, 
had nearly made it impossible. 

Wo are now at the parting of the ways between the old 
Council Poard and the modern Cabinet. The Council had 
proved itself incapable of maintaining that close correspon¬ 
dence with the changing character of the House of Commons 
which had been desii’uble ever since the Restoration, and 
ivhich had become necessary since the Revolution, 

The determination of policy had passed from the Council 
into a loosely compacted body of Ministers called the Cabinet. 

We must) trace the develo2)ment of this body, and it will there¬ 
fore be well to compare our present views of Cabinet govern¬ 
ment with those of the first year of the 18th century. 

The Cuhinet is to us a definite body, unknown to the law, TJie 
but known well enough in fact: it consists of a group ofno^'"*^ 
persons who are collectively responsible for the policy and 
government of the country; it is not the Executive, but it 
controls and guides the Executive, and it contains the chiefs 
of the great executive departments ; these persons are selected 
by, and work under, a chief whom Ave call the Prime Minister, 
and he is the most important member of that political party 
which for the time is in a majority in the country and the 
House of Commons. 

But at the beginning of the i8th century one can only The 
say that responsibility for the conduct of government had 
drifted away from the Council Board into the hands of a century 
somewhat indefinite body of Ministers, to whom the word 
H a 
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Cabinet suo*g-estcd a reproach ; that the individuals comj)osing 
this body did not recognise their collective responsibility for 
the conduct of affairs; that they did not own allegiance to 
any one of their number ; that they had not yet realised that 
their continuance in office must depend on a continuance of 
the support of a majority of the House of Commons. 

Section III. 

The Cabinet. 

The Cabinet is the modern Council of the Ci’own, I will 
deal with it under four heads:— 

(1) The distinction of the Cabinet from the Privy 

Council. 

(2) The joint responsibility of the Cabinet. 

(3) The relations of the Cabinet to the Prime Minister 

and to the Crown. 

(4) The dependence of the Cabinet upon the majoiity of 

the House of Commons. 

§ 1. The Covncil and the Cabinet. 

m The Cabinet aie ‘ Her Majesty’s servants.’ The Privy 

between Council are ‘ the Lords and others of Her Majesty’s most 
c.ibinet Idonourable Privy Council.’ To describe the Cabinet as a 
Council. Committee of the Privy Council is somewhat misleading. 

Every meeting of the Privy Council from which the Queen 
is absent is a Committee, even if every member should be 
summoned and present. But inasmuch as the Cabinet 
meets for the purpose of advising the Crown, and is a body 
not formally constituted as such, nor as such liound by any 
oath or declaration to diligence and secrecy, it would seem 
that to be sworn of the Privy Council is a necessary prelude 
to admis.sion to the Cabinet^. The Cabinet meets to consider 


■ Mr Htarne (Go\erninent of England, p. 192 ) says that Loid Bute was 
made a niembei of the Cabinet by George III before he was Privy Councillor, 
but this seems to be a misundeistanding ot a note to Walpole’s Memoirs, i. p. 8 . 
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and advise how the Queen’s Government may best be carried Differenc 
on in ail its important departments. Whereas the Privy 
Council meets to carry into effect advice given to the Queen 
by the Cabinet or by a Minister, or to discharge duties cast 
upon it by custom or statute ; and Committees of the Council 
meet to act or advise on specified matters, some being ap¬ 
pointed in permanence, ^s the Committees for Trade or for 
Education, some ad hoc. It is necessary that a member of 
the Cabinet should be under the obligations of a Privy 
Councillor, because he is a eonfidenlial adviser of the Crown. 

Put the Privy Council is essentially an executive, the 
Cabinet a deliberative body. The policy settled in the Cabinet 
is carried out by Orders in Council, or by action taken in the 
various departments of Government. Committees of the 
Council may be appointed to advise on certain matters, but 
the Cabinet advises on all matters, and since its members 
are the heads of executive departments chosen by the Queen 
with the approval of her people, the advice of the Cabinet is 
acted upon. 

The two bodies are differently summoned. DifFerence 

A summons to the Cabinet runs thus;— mon"” 

‘A meeting of ifer Majesty’s servants will be held at the Foreign 
Office at — o’clock on Saturday, the — of May, at which — is 
desired to attend.’—Foreign Office. 

A summons to a Council at which the Queen will be 
present is in the following form :— 

‘ Let the messenger acquaint the Lords and others of Her 
Majesty’s most Honourable Privy Council, that a Council is ap¬ 
pointed to meet at the Court at — on — the — day of this instant, 
at — of the clock.’ 

When the Queen will not be present the form is as 
follows;— 

‘ Let the messenger acquaint the Lords of Her Majesty’s most 

George II died on the morning of Saturday, Oct. 25. Loid Bute was sworn 
of the Privy Council on Monday the 27th (Haydn’s Book of Dignities, 131). 

Horace Walpole, writing to Mann on the 28th, says, ‘ the Duke of York and Loi d 
Bute are named of the Cabinet Council ’ (Letters, iii. 354). 
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Honourable Pi ivy Council, that a Committee of their Lordships 
is appointed to meet lu the Council Chamber, Wliiteliall, on—the 
— of — at — of the clock.' 

Nor is it only in the form of the summons that the differ¬ 
ence lies. The Cabin et is summoned by the Prime Minister, 
through his private secretary, two personages who have no 
place in the legal theory of the Constitution. The Privy 
Council is summoned by the Clerk of the Council, an officer 
whoseTustory dates back to 1540, when Sir William Paget, 
himself afterwards a Privy Councillor and Secretary of State, 
was appointed Clerk 

(’oiifiiMou The Cabinet of the present day is then a body distinct from 
I'u.litiiy fl'G Privy Council in title, in function, in mode of summons. 

Every member of the Cabinet is a Privy Councillor, and the 
connecting link between the two bodies may be found in the 
134. Privy Councillor’s oath and the obligations which it involves. 

But when we recur to the time at which Cabinet govern¬ 
ment is said to begin, we are puzzled at the variety of titles 
used to describe the body which determines questions of 
general policy. In the memoirs of the twenty-five years, 
1690-1714, we find mentionefl the Cabinet, the Lords of 
the Committee, the Committee of Council, the Lords of the 
Cabinet Council, and the Great Council. 

'I'lio But this nomenclature becomes comparatively simple if we 

bear in mind that the Cabinet had already become the term 
for that group of Privy Councillors with whom the King 
took counsel on affairs of State ; that the Great Council was 
the Privy Council assembled for the transaction of formal 
The Privy business, which was all that it was now permitted to do ; that 
( oulicit. Lords of the Committee, however they may be described, 

were Committees of Council. These might be standing 
committees, as the Foreign Committee, the Lords of the 
TlieCoiii- Committee, par excellence'^, or they might be committees 

luittees of •> ® 

Council 

‘ Nicolas, vii. pp ii .p 

* See on this point Mr. John Moiley’e ‘ Walpole,’ p. 146. 
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appointed for a special purpose, as the body which was 
examining- Guiscard on a eharg-e of hig-h treason when he 
stabbed Harley, tboug-h this last may well have been the 
Cabinet. 

Committees of the Privy Council, in fact, discharged much 
of the duty which now belongs to the Home Office, the 
Foreign Office, and the Board of Trade. 

We can see all three bodies at work in the corresjiondence illustra 
of Bolingbroke ; the Cabinet which settled questions of general 
policy, sitting in the presence of the Queen; the Lords of 
the Committee, who worked through the details of the IVeaty 
of Utrecht; the Privy Council, wlrich gave its formal assent 
to tlie treaty, and authorised the Chancellor to affix the Great 
Seal to the ratification. 

Thus too in the framing of the Treaty of Peace and Commerce The tom- 
with Spain, Bolingbroke writes to the Queen that ‘ the draft 
^^iU be ready for the Lords of the Council to-morrow, and for 
the Cabinet on Sunday, when I humbly presume you would The 
have the Cabinet sit as usual Again, five days later he 
announces that the Lords of the Council have gone through 
half the treaty and will linish it next day, and then ‘ rny 
Lord President will take care to summon the Great Council^ 'Die Coun- 
pursuant to your Majesty’s commands for Thursday morning’’.’ 

But the Great Council, that k the Privy Council, had now 
been reduced to fo 7 mal executive action. In this respect its 
position hud manifestly changed in thirty years, as may be 
seen by comparing the meeting to approve the sale of Dun¬ 
kirk with the meeting to sanction the peace of Utrecht. 

The sale of Dunkirk was debated at length at the Council 

* Bolingbroke, Letters, i 102. As to .another Committee, see Bolingbroke, 
i 23S. ‘The Co2iimittee of Council which sits at the AVar Office is in a vety 
declining state, and will, I believe, very soon expire.’ The Committee which 
examined Guiscard consisted of ten persons eveiy one of whom was a great 
Officer of State, Swift calls it ‘ the Committee of Cabinet Council,’ Boling- 
liroke, ‘ the Lords of the Council.’ It probably was the Cabinet. See Swift, 

‘ Narrative of Guiscard’s examination.’ 

^ 24th Sept 1713. 

^ 29th Sept. 1713. 
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I'rivy Board, though it had already been fully discussed at the Cabi- 
forinal * net or Committee, and Clarendon mentions with satisfaction 
executive; there was but one dissentient voiceWhen the Treaties 
of Peace and Commerce were laid before the Privy Council in 
1713 and the Queen proposed their ratification, Lord Chol- 
mondcley suggested a postponement for further consideration, 
but he was told that the time for exchanging ratifications 
was settled, and was so near at hand that no postponement 
was ])Ossible. The treaties thereupon passed the Council, 
and next day Lord Cholmondeley was deprived of his place 
in the Queen’s Household 

except on But on a celebrated occasion the Privy Council resumed the 
of Anne, functions of a Cabinet. The meeting at Kensington, when Anne 
lay d) ing, was a meeting of the Council, and is so recorded 
in the llegister ; and their Lordships, 'considering the present 
exigency of aU’airs, were unanimously of oianion to move the 
Queen tliat she would constitute the Duke of Shrewsbury 
Lord Ticasurer^.’ 

Having ascertained that the Queen was in a condition to 
be spoken to, the ^\ish of the Council was communicated to 
her by certain members of the Board. Shrew^sbury \^as 
summoned to receive the staft' of office, and on his return 
measures weie taken for the security of the kingdom against 
a possible surprise by the adherents of the Stuarts. 

This is, if not the last, at any rate a very exceptional 
exercise by the Privy Council of deliberative as well as executive 
powers. Prom the date of the llevolution we may say that 
the Cabinet became the motive power in the Executive of the 
country. 

But though the functions of the two bodies are thenceforth 
tolerably distinct, the Cabinet itself is not always very clearly 
defined. " - — ^ 

William III sometimes preferred to act with smaller groups 

’ Clarendon, Autobiography, ii. 24S. 

“ Pari. Hist. VI. 1170. Hwift’a Journal, April 7 and 8, 1713. 

* llegister of the Council, 30th July, 1714. 



Sect. iii. § 1.] 


CABINET AND COUNCIL. 


105 


of Ministers in matters which wer e secret and important, or The 
vaTi jch~ipccialiy conce rned ^eir dep artments. Thus Lord 
Normanby had been promised by the King that he should body 
be summoned to meetings of the Cabinet. When William 
went abroad in 1694 he left instructions that there should be 
no meetings of the Cabinet while he was away, but that 
‘Lords should be summoned, sometimes one, sometimes 
another, as they should be judged most proper for the business 
they were to advise aboutSuch a meeting was held of 
the Secretaries, Lord Keeper, Lord Privy Seal, and two others. 

Loid Norraanby complained that he was left out, and the 
King considered that there was no ground of corajdaint, that 
there was a distinction between Cabinet meetings and meet¬ 
ings of great officers of State ‘ summoned to consult on some 
secret and important affairs 2.’ 

So there was already an outer and an inner Cabinet, and with an 
later in William’s reign Sunderland, writing to Somers, circle 
desires to see the Cabinet limited in number, and regularly 
consulted—‘ none to be of the Cabinet but who have, in 
some sort, a right to enter there by their employments ; ’ and 
‘ it would be much for tho King’s sen’ice if he would bring 
his affairs to be debated at that Council “.’ 

Sunderland’s view is clear, lie first wished to limit the 
Cabinet to the holders of great offices, and then to see the size, 
whole Cabinet, and none others, tho regular advisers of 
the Crown. But when the King ceased to preside at the 
Cabinet Council, as happened when George I came to the 
throne, one security for the limitation of the size of Cabi¬ 
nets was gone. 

Anne presided every Sunday at a Cabinet meeting; the 

* Shrewsbury Correspondence (Coxe), p. 34. * Itid. p. 38. 

^ Hardwicke State Papers, ii. 461. The following is Sunderland’s pro¬ 
posed list The Archbishop, Lord Keeper, Lord President, Lord Pi ivy 
Seal, Lord Steward, Loid Chamberlain, First Lord of the Treasury, two 
Secretaries of State. ‘ The Lord Lieutenant of Ireland must be there when in 
England. If the King would have more it should be the First Commissioner 
of the Admiralty, and the Master General of the Ordnance. If these two 
are excluded none can take it ill that he be not admitted.’ 
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W'dI pole’s 
(-',il)iiiets 


numbers of the Board were a matter of personal concern to 
her. If a Minister or Privy Councillor had been promised a 
place in the Cabinet he might complain, as did Lord Nor- 
manby, if he was left out. Hence we can understand 
her wish to limit the size of the Cabinets. But to the 
Hanoverian kings this was a matter of indifference; and so 
we find ourselves confronted from 1714 to 4783 with a rea l 
and a titular Cabinet, the men who settled what was ^ be 
done, and the men wlio gave a formal assent. 

The first Cabinet of George I contained Lord Sunderland, 
who was Lord Lieutenant of Ireland; the Duke of Marl¬ 
borough, who was scarcely ever invited to Cabinets of which 
he was a nominal member; and Lord Somers, whose infirmities 
prevented him from taking any part in public business b 

In the reign of George II we have two complete lists ^ of 


‘ Stanhope, HiMt of England, i 104 
’ Lid of Calimt, I’ji’j 

1 Aiclibishop of t'auteihury 

2 Lord Chancellor. 

3. Lord Godolphin (Lord J'livv ScaL 

4. L)t)ke of Grafton (Lord Chamber¬ 

lain). 

5 Duke of Uichinond (Master of the 

Horse). 

6 Duke of Newcastle. 

7 Eail of Pembroke (Groom of the 

Stole). 

8 Ear 1 of llay. 

9 Lonl Haiimgton. 

10 Su 11 . Walpole. 

11 Sir C tVagir. 

1 2 Duke of Devon. 

13 Duke of Dorset. 

14 Duke of Arg^le 
13 Loid Pres.deiit. 

16. Earl of ycaiboioiigh. 

Life of Lord Uardwitke, i. 383. 


Liif of 1740. 

1 Dr Potter (Archbishop ot Canter¬ 

bury). 

2 Lord Hard wicke(Lord Chancellor^. 
3. Earl of Wilmington (Lonl Piesi- 

dent). 

4 Lord Hervey (Lord Privy Seal). 

5. Duke of Dor.set (Loid Steward). 

6. Duke of Gralton (Lord Chamber¬ 

lain). 

7. Duke of Richmond (Master of 

Horse). 

8 Duke of Devonshire (Lord Lieu¬ 
tenant of Ii eland) 

9. Duke of Newcastle (Secietary of 
State) 

10 Earl of Pembroke (Groom of the 

Stole) 

11 Earl of Isla (First Minister for 

Scotland). 

12 Lord Harrington (Secretary of 

State). 


13. Sir Robert Walpole (Chancellor 

of Excheifuei) 

14. Sir C. Wager (First Commissioner 

of the Admiralty). 

Three were subsequently added to these. Sir John Norris, the Duke of Montagu 
(Master of the Ordnance), and the Duke of Bolton. ‘The Duke of Bolton, with- 
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the Cabinet for the years 1737 and 1740; the one contains The 
sixteen, the other fourteen names, and to this last three were cdXet 
subsequently added. Both lists contain the Archbishop of 
Canterbury, the Lord Chamberlain, the Groom of the Stole, 
and the Master of the Horse. These accounts are furnished 
by Lord Hardwicke in the first instance and Lord Hcrvey in 
the second, and each describes a smaller <»'roup—Walpole, 
the two Secretaries of State, and the Chancellor—meeting- 
for the discussion and virtual settlement of policy. 

In 1754, when Henry Pelham died, the King was anxious 
to get the advice of the entire Cabinet as to the future 
conduct of public business, but the matter was practically 
settled by Hardwicke and Newcastle. The former wrote to 
the Archbishop to obtain his opinion, or rather to tell him 
what his opinion was desired to be j he informed the Arch¬ 
bishop that he need not attend personally, but must answer 
at once. A draft of the answer reipiired was sent with the 
letter h 

When George III came to the throne the number of The 
titular Cabinet Councillors excited the mirth of Horace Cabmet, 
Walpole. The Duke of Leeds was removed from the 
Colfercr’s place and made Justice in Eyre, ‘but to break the 
fall, the Luke is made Cabinet Councillor, a rank that will 
soon become indistinct from Privy Councillor by growing as 
numerous 

But these men took no part in the decision of policy. In 
the Grenville Ministry, which lasted from the spring of 1763 
to the summer of 1765, the business of government was 
settled at weekly dinners at which only five or six Min- 

out a light to it from his office of Captain of the Band of PensioneiB, in which 
employment he succeeded the Duke of Montagu on liis removal to the 
Ordnance, was likewise admitted to the Cabinet Council, because he had 
been of it seven years ago, at the time he was turned out of all his em¬ 
ployments.’ Hervey Memoirs, ii. 55. 

‘ Life of Lord Hardwicke, li. 512, 515,516. 

“ Walpole Letters, iii. 384. A few days later he writes, ‘ Lord Hardwicke 
is to be Poet Laureate, and according to usage I suppose it will be made a 
Cabinet Counsellor’s place ’ (ibid. 386). 



Illustra¬ 
tions of the 
Uiiituiction. 


The circu- 
l.ition of 
|ia]>er8. 


iVi'wcastle. 


llaid- 


108 THE COUNCILS OF THE CEOWN, [Chap. III. 

isters were i^resent. The Cabinet minutes record ‘ meeting's of 
his Majesty’s servants ’ at which Grenville, the First Lord 
of the Treasury, the two Secretaries of State, the President of 
the Council, and the Chancellor tvero alone present: some¬ 
times this body is reinforced by Lord Mansfield, the Chief 
Justice. It is not easy to suppose that the number of 
honorary members of the Cabinet had diminished between 
1760 and 1763, and there is other evidence to show that the 
Cabinet Ministers were of two sorts, efficient and honorary, 
down to the date of the llocking-ham Ministry of 1782 h 

The distinction between the two groups was marked by 
the communication of important State i)apers to the ‘ efficient ’ 
Ministers. 

When Lord Bute in 1762 was trying to drive the Duke 
of Newcastle fiom the Ministry by repeated slights, that 
which the Duke felt most keenly was a summons to a Cabinet 
Council to consider a declaration of war with Spain when 
no jjapets had been supplied to him by the Secretary of State, 
nor information as to the course which negotiations were 
taking. ‘Even Mr. Pitt,’ said tlie Duke, ‘had that attention 
to mo as constantly to send me his draughts with copies for 
my use, desiiing me to make such alterations as I should 
think proper, before ho pioduced them at the meeting of the 
King’s servants^.’ 

The same distinction is noticeable a few years later. The 
second Lord Ilaidwicke, when invited to become Secretary of 
State in Lord llockingham’s Ministry in 1766, declined to 
do so on the ground of health, but expressed his willingness 
to join the ‘ Cabinet Council with the comvumication of palters'^' 
Shelburne described the Cabinet to Bentham as consisting 

' Lord Lyttelton in April 1767 sent a list of a proposed Cabinet to G. 
Grenville. It consists of fourteen names He says that he has mentioned 
‘ only the principal Cabinet officers,’ but the list includes the Lord Chamber- 
lain and the Master of the Horse (Grenville Papers, iv. 8). The Chancellor 
of the Exchequer was not usually a member of the Cabinet unless that office 
was held together with the First Comiuissionership of the Treasury. 

“ Kockrngham Memoirs, i. 103. 

® Rockingh.rm Memoirs, i. 330. 
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of an outer circle and of the Cabinet with the circulation, that Shelburne, 
is, with access to important State papers sent round in Cabinet 
boxes to the inne r circle of Minis ters 

Again, in a debate of the year 1 775 House of Lords, 

the former members of the Duke of Grafton’s Ministry tried to 
free themselves from blame for the measures which had troubled 
our relations with the colonies. Lord Mansfield denied all Man^hel.l 
responsibility, though he admitted that he had been a member 
of the Cabinet during the Latter part of the reign of George 
II and the whole of the current reign. But he said that 
there was a ‘ nominal and efficient Cabinet/ and that he had 
ceased to be an efficient member from the close of the 
Grenville Ministry. In the same debate the Duke of Rich¬ 
mond told the House that ‘the correspondence with our 
Foreign Ministers is sent round at a convenient time in little 
blue boxes to the efficient Cabinet Ministers, and that each 
of them gives his opinion on them in writing*.’ 

This distinction between efficient and non-efficient members OppojiJtion 
of the Cabinet seems to have enabled statesmen who had once 
been Cabinet Councillors to consider that they remained 
members of the outer circle of the Cabinet, even though 
their political opponents held the great offices of State. 

Thus, the Pelhams in 1745 finding themselves in a position Bath 
to make terms with George II, insist that Lord Bath, who 
had always been their most active political opponent, ‘ should 
be out of the Cabinet Council 

Still more noticeable is the position of Lord Mansfield as MauafieUh 
described by himself in 1775^. He had been a member of 
the ‘ efficient Cabinet ’ down to the close of the Grenville 
Ministry. When Rockingham succeeded Grenville ‘ he had 
prayed his Majesty to excuse him: and from that day to the 
present day had declined to act as an efficient Cabinet 
Minister ^.’ His reason for refusing to act with the Cabinet 

* Bentham, ix. 218. 

“ Pari. Hist. xvhi. 278. 

^ Coxe, Memoir of H. Pelham, i. 295. 

* Pari. Hist. xvhi. 277. 
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when Roching-ham came in was, as appears from his speech, 
that he was opposed to its policy, but he considered that he 
had never ceased to be a Cabinet Minister and was ready to 
give advice when asked. 

This i-etention of Cabinet rank and position by men who 
had ceased to bo in accord with those who were actually 
administering the affairs of the country must have been a 
constant source of insecurity to Ministries. There can be no 
doubt that it offered opening for intiigne to George III, who 
was never loyal to Ministers whom he disliked, and who held 
himself entitled to consult these titular Cabinet Ministers to 
tho disadvantage of those who were doing the business of 
Government*. 

Eockinsr. Cabinet of Lord Rockingham in 1782 would seem 

Cabinet to bo tho first in which there were no non-efficient members 2. 
'i\HnisterA Consisted of eleven pci-sons, each holding high political 
office. This example was followed, and in 1801 we flnd^he 
rule laid down by Addington, that ‘ the number of Cabinet 
Ministers should not exceed that of tho persons whose re¬ 
sponsible situations in office require their being members 
of it V 

Survival of Idiis statement was rendered necessary by the conduct of 
theory Lord Loughborough. When Addington succeeded to Pitt 
in 1801 the Great Seal was transferred from Loughborough 
to Eldon. But Loughborough did not consider that loss of 
office entailed the loss of his seat in the Cabinet. lie at¬ 
tended its meetings and retained his key of the boxes: but 
he shortly received a letter from Addington, telling liim that 
ho was no longer a member of the Cabinet, and stating in the 
words quoted above, the limitation of the Cabinet to persons 
holding responsible office 

So far I have tried to trace the development of tho Cabinet. 

* Illiistrationa of this may be found in the numerous consultations between 
the king and ex-ministers which preceded the fall of the Grenville and 
Rockingham ministneB in 1765 and 1766. 

“ Rockingham Memoirs, ii. 464. 

^ Campbell, Lives of the Chancellors, vi. 317, ‘ Ibid 326-7. 
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It begins as a political committee of the Privy Council, large 
and even indeterminate, often consisting of an inner group 
of responsible advisers and an outer circle of nominal mem¬ 
bers sometimes hostile to the responsible Ministers of the 
Crown: it is now and has been for the w'hole of this century 
a small body of men who hold or have held high office, who 
share the same political opinions and are jointly responsible 
for their action. They are no longer ‘ the lords of the Cabinet 
Council,’ they are ‘ Her Ma-jesty’s servants,’ and they are of 
necessity Privy Councillors, for thus only are they bound by 
the obligations of the Councillor’s Oath to advise the Queen 
and keep her Council secret, 

§ 2 . The Collecilve Responsibility of the Cabinet, 

Plainly a Cabinet which contained persons hostile to those Collective 
who were eaiTying on the King’s government could not be bLty'^’ 
collectively responsible for the advice tendered to the King. 

Lord Bath would not have admitted his responsibility for the 
action of Newcastle and Pelham, nor Lord Mansfield for the 
action of the Rockingham Cabinet. But though collective 
responsibility in Cabinets thus constituted was impossible, 
one might have exptected that among those who were pro¬ 
fessedly acting together the minority would have shown some 
loyalty to the ma jority. But this was not so. 

Lord Camden, who figures in history as a great judge and Loid 
a patriot statesman, when the Duke of Grafton’s Ministry disavowal 
was falling into discredit, took the opportunity of alleging 
that he had been an unwilling party to the action of his 
colleagues in the matters arising out of Wilkes’ election for 
Middlesex. A few years later he repudiated all concern in 
the imposition of the tea duty on the American Colonies, and 
the Duke of Grafton while alleging that it was ‘ mean ’ of 
Lord Camden to try to evade liability for a measure which 
was consented to by the entire Cabinet, took occasion to say 
that ‘ it was no measure of his^, though he was Prime Minister 
at the time.’ 

* Pari, Hist, xviii. 2 ^8. 
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In fact party loyalty as we understand it was unknown to 
the statesmen of the middle of the i 8 th century. It was 
also most distasteful to the King'. Constantly throughout 
the reign of George II and the first half of the reign o f 
George III, we find expressed the King’s desire for a Ministry 
on a ‘ broad bottom,’ that is, a Mini stry of v arious political 
opinions, whose members would attend to the business of 
their respective departments, and would not combine to force 
on Hie King any scheme of home or foreign policy. In the 
miJdle of the i8th century, when parties had degenerated 
into knots of office seekers, bound together by their con¬ 
nection with some peer who owned or influenced enough 
parliamentary votes to make him politically important, a 
King might well think that his personal wishes should have 
as much iveight as the interests of a clique. George III 
played off one clique against another, and fought hard against 
the sound theory asserted by the Rockingham Whigs that 
if they accepted office they must be taken as a party and 
enjoy the exclusive confidence of the King. 

But there was another rea.son, of quite a different character, 
for the disjointed condition of i8th century Cabinets. Minis¬ 
terial responsibility meant to jUie_ statesmen of the last 
century something different from what it means to us. To 
them it meant legal responsibility, liability to impeachment: 
to us it means responsibility tojpublic opinion, liability to 
loss of office. Legal responsibility could not fairly be fixed 
upon a Cabinet for the action of one of its members, and this 
comes out clearly in a debate which took place in 1806, on 
the acceptance by Lord Ellcnborough, the Chief Justice of 
the King’s Bench, of a place in the Cabinet, Exception 
was taken to the appointment on the ground that the Chief 
Justice might be responsible, as a member of the Cabinet, 
for the institution of legal proceedings over which he might 
have to preside as a judge. The supjiorters of the Govern¬ 
ment contended against this theory of responsibility of every 
member of the Cabinet for the acts of the whole body, 
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maintaining' that each was responsible for his own depart¬ 
ment. ‘ The Cabinet n'as not responsible as a Cabinet/ said Responbi- 
Lord Temple, ‘ but the Ministers were responsible as the nieaut 
officers of the Ciown’: and Fox maintained that there was 
a practical advantage in taking responsibility off the Cabinet 
and fixing it u])on an individual official. ‘ The immediate 
actor can alw.ays be got at in a way that is very jilain, easy 
and direct, compared to that by which you may be able to li.ibiliiy 
reach his advisers^.’ It is very noticeable that Mr. Hallam, 
writing in 1827, takes the same view of Cabinet responsi¬ 
bility^. We do not now fear that Ministers will break the 
law, so much as that they will mismanage our affairs; they 
act under close and constant criticism, and since loss of office 
and of public esteem is the only iienalty which Ministers pay 
for political failure, it is possible to insist that the action of means 
the Cabinet is the action of each and every member of the office 
Cabinet. If a Minister differs from his colleagues, he must 
resign, or else must be held responsible for their action; he 
cannot be allowed, like Lord Camden, to retain office and 
emolument, and afterwards repudiate the action of those with 
whom ho sat in Council. 

Another asptet of the joint rc.sponsibility which the Cabiiiot Unanimity 
owes to the p ublic, is seen in the unanimity of the advice to Crown 
which it s hould offer to the Crowm Here we are again mot 
throughout the last century by the difficulty arising from 
the existence of a non-efficient group of Cabinet Ministers 
who as they were not parties to the advice actually tendered, 
could not be bound by its tenour. That a body of Ministers 
should agree in the advice which they offered to the King, 

' Cobbett, Pari Debate--, vi 308,311 
Hallam, Hist lii 187, note. • I caiiiiut po--<ibly connirehend how an 
article of impeachment, for sitting as a Cabinet Mini-^tei, could be drawn; 
nor do I conceive tliat a privy councillor has a light to resign his pl.ice ,it 
the board, or even to absent him.'-elf when summoned; so that it would be 
highly unjust and illegal to presume a paiticipation m culpable measures 
from the mere circumstance of belonging to it. Eien if notoriety he a ground, 
as has been sometimes contended, for impeachment, it cannot he sufficient foi 
conviction.’ 


VOL. II, 
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Ofi,na(lual was a matter for sclf-congratulation. Lord Ilaidwieke 
describes with satisfaction some nieetino-s of the Ministry 
of Pitt and Newcastle, in the midst of a great war, when 
they differed violently, but composed their differences ‘for 
the sake of preserving unanimity in the King’s Council 
The rpie.stion whether the Crown should be made aware of 
itsiiii- dissentient opinions among its advisers must be a matter 

pnrtanci Cabinet etiquette, but the experience of Lord Grey and 
William IV points to a disadvantage which attends the 
giving such information to the Crown. When the Keform 
Bill of 1832 had been committed in the House of Lords, 
ijoidCrey an amendment to the Bill was carried which the Government 
ham IV considered fatal to the moasnre. The Cabinet thereupon 
pressed upon the King the expediency of creating peers in 
suflicient numbers to insure the succes.s of the Bill. From 
this opinion the Duke of Richmond dissented, and his dissent 
was recorded in the Cabinet minute submitt ed to the King^. 
Soon after this the King and his Ministers differed as to the 
proposed creation of Peers, and the Ministry resigned. The 
Duke of Wellington endeavoured to form a Ministry, and 
in order that he might be in full possession of the circum¬ 
stances under which he was taking office, the communications 
which had passed between the King and his late Ministers 
weie jdaced in his hands. The Duke gave up his attempt, 
and Lord Grey returned to office; but the formal record of 
dissentient opinion in the Ministry was u.^-ed to its dis¬ 
advantage in subsequent debates. Lord Grey complained of 
this to the King, but it is clear from the King’s answer that 
the fault lay in the Calnnct minute which informed the King 
that his advisers were not unanimous 
Sotreoy of Closclv connected with wdiat has gone before is the secrecy 
('ounciN, which is imposed upon Cabinet Ministers as to the matters 
passing- in the Cabinet. Formally this depends on the oath 

' Life of Ixird Haidwicke, iii. 24S. 

’ Corresp. of Will. IV and Earl Giey, li 305. 

= Corresp. of Will. IV and Lord Grey, ii. 412, 431 
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of the Privy Councillor, but the obligation does not always 
seem to have been regarded as very binding. The members 
of the (ji^on Ministry, 1767-1770, were quite ready to 
announce the jiart they had taken in Cabinet discussions 
on the expulsion of Wilkes and the taxation of the American 
Colonies. I’hc Puke of Crafton kept notes of what passed at 
Cabinet meetings, but according to modern rule, no record is 
kept of transactions in the Cabinet, unless when a decision 
is submitted to the King in the form of a Cabinet minute. 

Wlien (loorgc III dismissed Lord Crcnville’s Minkstry 
because they diHbred from him on the removal of Roman 
Catholic disabilities, Cabinet minutes are said by Lord Grey 
to have been ‘very freely and not very fairly producedb’ 
Certainly Lord Grenville sent to the Speaker cojaes of a 
Cabinet minute of the King’s answer and of the Cabinet’s 
reply Perhaps the growth of the ideas of joi nt responsi - 
bility to the public for action and of unanimity in respect of the 
advice given to the Ciown may have done more th an the 
Privy Councillor’s oath to enforce that secrecy which is a part 
of the loyalty due fro m a minister to his coll eagues b 

The obligation and its reasons are clearly stated by Loid 
Melbourne, in remonstrating with MTlliam IV for having, 
as he supposed, permitted Lord John Russell to disclose the 
ljurport of discussions in the Cabinet. ‘AVhat Minister will 
ever hereafter give his opinion freely and unreservedly ujion 
the matters before him if he feels that be is liable, at any 
distance of time, to have those opinions brought to light, 


foi a loiiy 
cogTiized 


‘ Mi.’Ibourne Papci's, 247. ^ Lord Colcliestev's Diary, li. io8. 

^ An Order of the Queen in Council, 4tli i'cb 1878, realRrming rules laid 
down in 1G27, enjoins th.at ‘no disclosure be made touching the matters 
treated of in Councils, and no publication m.ide by any man how the par¬ 
ticular voices went ’ Whether this applies to Cahinet dn-cuf-sioiis I do not 
know Loi vl Sciboine in his p.amphlet Jndlcud ProcdUire of the Fi ny Council 
upholding the anticjuity and propriety of this rule in other busmess of the 
Council, makes no alluhion to the Cabinet The Greville Menioiis for the last 
years of the Melbourne Ministry contain abundant proof that some member 
of tbe Cabinet eonlided to the Clerk ot the Council very full accounts of what 
passed at Cabinet meetings. Gievi.le, Memoirs, iv. 308, 320, 323. 
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aud to be himself arraij^ned at the bar of the public for having* 
held them ; and how can the public affaiis be satisfactorily 
conducted unless the sentiments of Ministers be declared in 
their fullest extent, and without the least bias either of ap- 
})rehension or piecaution ^ ? ’ 

Such disclosures are never now made without the permission 
of the Sovereig'n. It is the practice that this peimission should 
be obtained^ through the intervention of the Prime Minister, 
and that the disclosure should be strictly limited by the terms 
of the permission granted 


§ 3 . The relatione of the Cabinet to the Prime Miuider 
and the Crown. 


J’ll mo 
Minister 
d, modern 
iintUiltiuli 



The existence of a Prime Minister may bo .said to date fiom 
the disappearance of tlie King from the Cabinet Council. 

We aic accustomed to regard a Prime Minister as a necessity 
of our constitution, and wc understand the term to mean the 
chosen leader of that ])arty, of which a majority has been 
returned to the Ifonsc of Commons; whom the Queen has in 
consequence asked to form a Ministry, in the assurance that 
his followcis are sufliciently numerou.s, and siifliciently loyal, 
to secure support for the measures which lie may recommend 
to the Crown and to Parliament. 

Put the Statesmen whom we are wont to call Prime 
Ministers, between 1660 and 1714, had no .such jiowers as to 
the choice of their colleague,s or the su2)port of their measures. 

The title was not known till the commencement of the 
1 3 th century. Ormond suggested to Clarendon, in 1661, 
that he should give up office and confine himself to advising- 
the King on questions of general policy. Clarendon declined 
to give up .administration and enjoy a pension out of the 
Exchequer ‘ under no other title or pretence but of being 
fret jilinuder, a title so neicly (lanslafed out of French into 
English, that it was not enough understood to be liked, and 


Melboi 




* Hanearcl, 


186. 
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every man would detest it for the burden it was attended 
with 

The sug-"estion shows the estimate formed of Clarendon’s Clarpnrlon 
position hy his contemporaries, and that he was, in point of 
power and influence, what passed for a Prime Minister in 
those times. But Clarendon had not the choice of his 
coTI^ir^ucs ; the inner Council of Advi'^ere was increased by 
the introduction of Ashley ^ and later of Coventry, without 
his concurrence, and without consultini'’ him Charles made 
Bennet Secretary of State Nor had Clarendon a decisive 
voice in measures which should be submitted by members of 
this inner Council to Parliament^. 

'^o^e corresponding- to a Prime Minister could be said to Sundir- 
have existed throughout the r eign o^William III. The \v”ii'am 
celebrated Whig Ministry of William III had no recognised 
leader. Burnet speaks of the management of the King’s 
affairs, for parliamentarj^ purposes, as being in the hands of 
Sunderland from 1693 to 1698®. Sunderland was too un¬ 
popular in the country to take any prominent part in public 
affairs, in fact he only accepted the oflicc of Lord Chamberlain 
in 1697, and held it for a year. It is significant that he was 
friglitcned into retiiemcnt hy the wrath of the Whig-junto at 
the appointment of Vernon as Secretary of State by the King, 
on his advreo ”, and without consulting any other Ministers. 

Nor can it be said that throughout the reign of Anne any nodnlpliiii 
Minister had the commanding position wd)ich w-e associate 
with the Premier. Godolphin, by slow degioes, ousted bis 
rivals, Harley and St. John, from the Cabinet, and when 
Anne determined once more to ernjdoy the Tory advisers in 
whom her confidence was really placed, Godolphin bore, with¬ 
out resistance, dismissals of his friends and appointments of 


’ Clarendon, Autobiography, i 420 In Sir John Reresb^'s M<>moi^^ ed. 
Cartwu^dit) Claiendon h spoken of as ‘the Great Minister of !St,ate,’p 53 
Biifkingliam, .as ‘ the [inncipal Minister of State,’ pp. ^6, 8f. Dauby, as ‘ the 
Chief Minister,’ p. r68. * Clarendni, Autobioijiaphy, 11 344, 460 

^ Clarendm, Antobioiiraphy, ii 226 ^ Ibid ii. 3^4-349 

“ Unmet, History of his own Time, iv. io'j, 208, and notes. 

* Macaulay, viii 20. 
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his foes, which no Piime Minister of modern days would 
have endured for a moment. 

luT'vnne Ifai’ley is repeatedly described by Swift as first Mi niste r \ 
or chief Minister, and it is in the writings of Swift that we 
first find the term Prime Minister^. But Harley did not 
choose his own colleagues, nor co uld he exclude the 

( .'aIjinef~j)ersons opposed to his policy * His reluctance to 
push measures to an extremity with his o])ponents, by insist¬ 
ing on their removal fiom all political oflice, caused something 
like a rebellion in his own camp. The October Club wanted 
a Piime Minister of their own choosing, and a full share of 
the siioils of \ictory ; the Queen was not prepared to admit 
that anyone luled but herself Harley stood between a party 
who wanted much, and a mistress who would concede little ; 
he had not at his command the party-discipline, now at the 
command of a party-leader, which would have cnal led him to 
put constraint on the Queen, nor the full conlidenee, now 
accorded to a Prime Minister, which would have enabled him 
to satisfy the demands of his party. 

Walpole was the first Prime Minister in the modern sense 
of the word. Jt is true that he diflbrcd in many respects as 
to the extent and the sources of his power from the Prime 
Ministers of the present day. Within the Cabinet there was 
often a fierce struggle for predominance. Carteret sat there 
for nine years. Por the first three he was a formidable rival 
as Seciefaiy of State; for the last six he was a malcontent 
colleague, prepared to take every opportunity of weakening 
the power of the First Lord of the Trea.sury. Tewnshend, 

Ills stilly- (Juniijr the last months of his tenure of oflice as Soeretarv of 

yles with _ •' 

culiiMyiies Slate, struggled haid to displace Walpole. Walpole was 
never invited by the King, as a modern Prime Minister is 
invited, to form a Ministry of persons who tvill act har- 

‘ Meiuoiia relating to change in the Qneen’.s Ministry, Swift, xv 24 
■' Enquiry into the behaviour of the Queen’s last Ministry, Swift, xvi. 19, 
anil ag.tin in the preface to the History of the last four years of Queen Anne, 
P 38, we find the term used with a i-ecognition of its novelty, ‘ tliose who aie 
now called prime ministers.’ ’ Ibid. xv. 61. 
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monionsly with him. He entered the Cabinet as a man of 
acknowledg'cd political eminence, joining a body of men with 
whom he was in agreement on the chief questions of the time, 
and he established himself as Prime Minister by the gradual ex- 
jmlsion of those who were inclined to dispute his pre-eminence. 

The sources of his power were two; his favour~wtli source? ct 
George II, mainly due to the influence which he acquired 
over the mind of Queen Caroline, and the compact working royal 
majority which he possessed in the House of Commons. 

How that majority was obtained and kept together wc inana;:rc- 
necd not here discuss^. One thing is clear, if Walpole could RaiUa- 
have relied on its independent support ho would have resigned ’ 
more than once in the course of his ministry, in order to show 
to the King and Pultcney that he was master of the situation. 

His majority was kept toge ther by t he favours, pre sent and 
prospecii vc, which only a Mi nister could disp ense. 

He was a Prime Minister in fact, because his will controlled pra« 
the policy of the country; and it did so, partly because hepremac^, 
obtained the accepfance by the King of ministers of his own 
choice for colleagues, and partly because he commanded a 
majority in a parliament which was corrupt and had ceased 
to bo truly representative — a majority which he commanded 
so long as he retained the power to reward it. But to the 
popular mind a Prime Minister was not the leader indicated 
by the popular choice, but the creature of royal favour. 

Hence it was charged against Walpolo that he was ‘ sole hia di«j- 
Minister’ and ‘prime vizier V and hence his indignant re-the'title* 

‘ Mi Morley (Eitglidi Slutesmen, JValpole, 121-129) has tried hard to ex¬ 
onerate Walpole from charges which have remained practically unanswered for 
more than a century: but the ciicumstantial evidence is almost irre-.i3tible. 

Mr, Edgecumhe and Lordlsla had managed respectively the Cornish and Scotch 
constituencies, the furmei was opportunely raised to the Peerage, and both 
pleaded privilege and refused to answer befoie the Committee of Inqiiiiy So 
did Paxton tlie Solicitor to the Treasury, though he was sent to Newgate for 
Ins refusal And what are we to make of Walpole’s advice, when out of office, 
to Henry Pelham; ‘ you must be understood by those that you are to depend 
upon; and if it he poshihle they must be persuaded to keep their own secret' 

Coxe’s Pelham, i. 93. 

* Pari. Hist. xi. 1380, and see the piutest of the dissentient Loid? tn the 
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pudiation of tho charg-e, and his statement by way of defence, 
that he was only one of the King-’s Council, and had no more 
voice in the diicction of allairs than any other member of the 
Cabinet. 

J have dwelt thus on the position of Walpole because he 
illustrates the di/ference between the Piiine Ministers of the 
last, century and the Prime Minister of lo-day ; liecause, too, 
Ins power giv('S a forecast of the coming change in the fact 
that it rested not wholly on royal favour, but greatly also on 
fhe majority in the House of Commons, which he was able to 
control, f.hong'll not to tiust. 

A few j eai-s after Walpole’s fall the arts of Parliamentar y 
manag'cmcnt had so far progressed that the Pelhams were 
able to imt jiressure on the King to admit William Pitt to 
office. They and their fi lends resigned in a body, and left no 
possible IMinistcr acceptable at once to the King and the 
maiority of the Commons b 

When (fcorge III tried to meddle not only with the com¬ 
position of Cabinets and the direction of ])olicy, but with 
Parliamentaiy management, the Wliigs drew together and 
formed a ])arty whose connecting link was resistance to royal 
inlluence, who claimed, if they were to serve the King at all, 
to nominate fheir leader as Prime IMinistcr, to work together 
under a Ministry which should consist exchi.sively of Whigs, 
and to enjoy the King’s exclusive confidence This right of 
a party to nominate its leader, and iTTt came into power to 
recpiire his acceptance by the King as Prime Minister was 
bitterly disputed by George III And while the King dis- 
jiuted the claim of a successful party to nominate a Prime 
Minister, politicians were not always ready to admit the need 
of such a personage. 

In 1783 the Duke of Grafton when asked to join Lord 

reji'ctioii of the motion to remove Sir K Walpole. ‘ Because we are 
pcrsiiailed tli.it a solo or even .1 first Minister is an officer unknown to the 
law of Britain, inconsistent with the constitution of this country and destructive 
of liberty in any government whatever ’ 

* Coxc, Memoirs of H. Pelham, i. 289. - .Stapyltnn, Canning, 203 20S. 
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Shelburne’s Ministry told Shelburne that ho would not eon- but a 
sider him as Prime Minister^, but only as holding the princi- Miuister 
pal oflice in the Cabinet. In the Coalition Ministry which 
succeeded Shelburne, the Duke of Poitland was placed at the necea^ai v 
Treasury, while Pox and North shared the practical control 
of affairs. A similar arrangement was proposed in 1803 by 
Addington to Pitt, the proposal being convej'cd by Diindas. 
Addington thought it possible that he and Pitt might be 
Secretaries of State, with a First Lord of the Tieasury of no 
political importance, and that there should he no Prime INlinis- 
ter. Put Pitt had been for seven teen ycais a Prime INTi nister till Pitt’' 
in the modern sense of the wor d, i)0sses'ing the full confidence 
of the King, and working wit h a Cabinet in which his siipre- 
macy was undoubted. Ho told Dundas that it was ‘an 
absolute necessity in the conduct of affairs of this country 
that there should be an avowed and real Minister possessing 
ihe chief weight in the Council and the princij)al place in the 
confidence of the King. That power must rest in the person 
generally called First Minister^.’ 

It may ho said then that before 1832 it was essential to condition 
the position of a Prime Minister, firsf ly, that he should hold 
the ‘principal place in the confidence of the King,’ and ^*3* 
next and following fiom it, that he should possess ‘the 
chief weight in the Council.’ The second of these re(]uire- 
ments followed upon the first because unless the Piime 
Minister possessed the King’s full confidence be might be 
fettered in the choice of his colleagues, or they might em¬ 
barrass his action by dissent or intrigue. A King such as 
George III might even use his Parliamentary influence to 
overthrow a Minister and a Cabinet loyal to one another but 
nnacccptable to himself. 

But since the extension of the franchise which began in 
183a, the Prime Minister has become more and more the 
direct choice of the people, as the House of Commons has 
become more and more the reflection or the mouthpiece of 

' Fjtzmaurice, Life of Shelburne, in. 343. ^ Stanhope, Life of Pitt, iv. 24 
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Increased popular opinion. It is obvious that when the result ol a 
general election sends to the House of Commons a large 
majority of members bound by promises to their constituents 
to support the policy of some one individual statesman, the 
relations of such a man with the Crown, with his colleagues, 
with the majority which supports him in the House of 
Commons, are very dilFci-ent to those of a Minister of the 
last century, who in the last resort could only appeal to 
nomination boroughs or close corporations, or at the best 
to county constituencies seldom stiircd to a vivid interest in 
political affairs. 

ihit enough has been sjiid to indicate the growth of the 
idea that a Prime Minister, though unknown fo our consti¬ 
tutional law, IS a necessary jiart of our constitutional con¬ 
ventions. We should now regaid the actual relations of the 
Piime Minister to the Crown and to his colleagues. 


Ui, nla- 
tioii to )i)« 

I'l.llefiifiieH 
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The Prime Minister is commonly said to have tho power 
of choosing his colleagues and of dismissing them, but this 
must 1)0 understood with reservations. When a general 
election has shown that the electorate desire one man above 
all others to guide the policy of the State, and have returned 
a large majority of members jilcdgod to support him, the 
])Ower which is placed by tho Crown in the hands of such 
a man can be freely nsed. The prominent members of his 
party are at bis disposal, bis government can survive defec¬ 
tions, and the expression of his opinion is authoritative. If 
the electorate are inditlercnt as to which of two or more party 
Icade'rs shall control the counsels of the party, the discretion¬ 
ary powers of the Crown are exercised with greater freedom. 
The Prime Ministei selected must manage as well as rule his 
subordinates. When we say that a Prime Minister can dismiss 
a colleague, we mean no more than this, that a strong Premier 
can say to the Queen, ‘ He or I must go.’ Tlie ultimate test 
of tho strength of a Prime Minister or of a subordinate is 
always this, ‘ Can the Government get on without him ? ’ 
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A Minister may retire from office voluntarily because be depends 
differs from the policy of the Prime Minister and his col- 
leagues, as did Mr. Bright in i88a, and the Government '“'port 
may retain its strength unimpaired, 

A Minister may retire from office involuntarily because he 
will not subordinate his views to those of his chief, as did 
Lord Palmerston in 1851. Lord John llus',ell was then com¬ 
pelled to tell the Queen that he could no longer serve with 
Lord Palmerston. The latter was ie.|iiisled to give up the 
seals of office, but the Ministiy did not long survive his 
loss. 

Or the retiring Ministi'r may be of such importance to 
his colleagues and his party that the Ihime Minister may 
feel it impossible to carry on Government without his aid, 
such was the case of Lord Althorp in 1834, whose resigna¬ 
tion of office as Chancellor of the Plxcheipier and leader of the 
House of Commons brought about the retirement of Lord 
Grey. 

I have chosen these three instances of eminent men leaving 
a Ministry, voluntaiily or otherwise, because they show that 
the Prime Minister is, after all, a Minister .standing in some 
special relations to the Crown and to his colleagues, but de¬ 
pending for his pre-cminenee upon his personal qualities and 
personal exertions. 


The Piimc Minister is the channel of communication His rela- 
bet ween the col l ecti ve Cabin et a nd the C rown but every c'rown' 
Minister has a right, as a confidential se rvant of the Crown, 
to state the business of his dejiartmcnt in the Royal pres ence, 
without the interposition of the Pi-^e Minister No loyal col- 

' Sucli communications were formerly made tliioiigh a Secretary of State, 
a siirviv'al of the Tudor atrangemeiits Gienvillo Goiresp ni. 16, note; and 
sec Buinet, Hist. Refoimation, v. 117 but the piactice has been such as is 
desciibed for more than a century. 

" .See Mr. Glad,stone’s criticism on the teinpoiary arrangement by wliicli 
Lord Palmerston’s despatches weie coininunicated to the Queen by Lotd John 
Russell, Okaninys of Fusl Yeatt), i. 86. English Chinch Quarterly RevieA', 

Jan TS77. 
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The league w’o\il<l in his communications with the Sovereig-n open 
<if mnrmi- matter of novelty or importance which has not previously been 
moatio.i, (JisenssefTTvith the Prime Minister, or, if need be, with the 
entire CabineT;Tor the Prime Ulmister exercises a f^eneral 
sujicrintendence over all the departments of Government. 

lint a Prim(‘ Minister does not allow business peculiar to 
the department of one ofTiis colleag'ues to be first submitted 
to himseTfr Ijord Melbourne returned to the Austrian Am- 
hutnotfo basssrdor (lespatches addressed to him as Piime Minister, 
('nihai'uer which should have been sent to Lord Palmerston as Foreign 
Secretary. ‘ The foims of the Eniylish Government,’ he said, 
‘ have marked out the Secretary of State for Foreign Affairs 
as the Minister to whom all correspondence from foreign 
powers ought to bo addressed Tf the Prime Minister does 
not interfere in t he dep.artnients of his colleagues, save by way 
of general su])erintcndence, it is still moie improper that 
any other Minister should do .so. One of the gravest charges 
contained in the letter in which Lord IMolhoui-ne condemned 
Loid llrougham to political extinction was that Lord Brougham 
as Chancellor had interfered m the business of the Irish Office, 
without communication either with the Prime Minister or the 
Home Secretary, in whose province the matter lay 
His^dutics But though the Prime Minister does not interpose between 
his eolleagues and their Sovereign in the business of their 
departments, it seems customary that he should intervene to 
save tTicm from the consequences of neglect or indiscretion, 
and should smooth over possible difficulties. 

Thus Lord Grey remonstrates with William IV, because 
‘ His Majesty’s manner to Lord Hurbam has not been inaikcd 
with the same kindness that he has shown to his other ser¬ 
vants^.’ Lord IMelbouinc, after a protest against the very 
un)ustifiablo action of Lord John Rus.sell, who had asked 
permission to disclose Cabinet discussions without previously 


' Melbourne P.ipera, 340 
“ Melbourne Papei®, 261, 262. 

^ Correap of Will IV ami E.iil Gre3', i. 201. 
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consulting his leader, is careful to assure the King that Lord 
John acted through ‘ indiscietion or misconception, as he is 
utterly incapable of anything of a clandestine eharaeter h’ 

In the same spirit he replies to a letter of censure which 
the King desired him to forward to Lord Palmerston ; he 
takes full responsibility for the matter complained of, and 
‘feels himself to labour under the whole of that disapproba¬ 
tion which your Majesty is pleased to express of the conduct 
of Lord Palmeiston.’ 

It remains to note the relations between the collective 
Cabinet and the Crown. 

The Ministers of the Ciown are entit led to its full con-The Kin-;’, 
lldenee, and this means, first, that the Sovereign shall not oiit'tlecV 
seek or take advice from others in matters of State unknown 

coufidetKo 

to them ; next, that he shall not give public expression to 
opinions on matters of State unadvised by them ; and lastly, 
that he shall give them proof of his eontidence by the accept¬ 
ance of their advice, not only as to the measures of g-ovein- 
ment, but in other ways, and esjiecially as to the jjersons who 
shall fill offices in the royal gift. 

The first of these statements may be illustrated from a {a.) He 
j.assage in the history of Lord (Irey’s Ministry. The Duke consult 
of Wellington addressed the King directly on the subject of 
the arming of ]iolitical societies at a time w'hen the excite¬ 
ment occasioned by the discussions on the Reform Rill caused 
anxiety as to the maintenance of order. The King rejtlied , 
and from the correspondence which p.assed between the King, 
his private secretary, and Loid Crey, it appears that the 
Cabinet, although assured that the King’s communication 
with the Duke did not indicate any want of confidence in 
them, regarded it as unconstitutional. Lord Grey writes 
‘that it might produce inconvenience if Ilis hTajosty were 
to express opinions to any one but his confidential servants 


' Melbourne Papers, 319 



126 


THr- COUNCILS OF THE CROWN. [Chap. III. 


in niat.tei'& which may come under their consideration and 
the Kini^ promises that liis answer to sneli communications 
in future shall be confined to a mere acknowledgment of 
their receipt. 

(l)Winr^act fpjjg second is illustrated by an episode in the Melbourne 
tlii ir Administration. William IV, on the occasion of Sir C. Grey 
arlvire, sworn of the Privy Council as a member of the 

Canadian Commission, referred unmistakably and in severe 
terms to advice which he had received from the Secretary 
of State for the Colonies. The Cabinet sent a remonstrance 
to the King for having done that wlucli might ‘have the 
c(Ibct of hereafter restraining the freedom of that advice 
which it is the duty of every one of your Majesty’s con¬ 
fidential servants to oiler to your Majesty without reserve 
(0 nor The third and last projiosition which T laid down might 
10 <!np|iort admit of much explanation and illustration, for there is much 
that the Sovereign can do sometimes of a merely formal and 
social character to strengthen the position of his Ministers at 
a critical time. 

The history of the lleforni Bill of 1832 affords abundant 
evidence of this. Lord Grey thought that the King by re- 
f ising to dine in th.e City weakened the position of his Minis¬ 
ters, but in graver matters ho stood staunchly by them. The 
exercise of the prerogative of dissolving Parliament, the 
gradual dismissal of all jiersons about the Court who were 
hostile to the Bill, tlie personal influence exercised by the 
King upon the bishop.s and lay peers who were thought to 
be wavering, the ])roposed creafion of peerages, the letters 
addressed by the King’s command—unknown to his Ministers 
but in their interest—to the Tory Peers urging abstinence 
fiom opjiosition, all these modes of supporting his Ministers 
by practical aid and by the display of confidence were used 
by William IV. 

The dismissal of holders of political offices who oppose or 

* Corresp. of Will. IV and Lord Giey, i 413-424. 

Melbourne rapeis, 335. 



Sect. ill. § 3 .] THE CABINET AND THE CROWN. 


127 


do not support Ministers in matters which are not open or to 
questions, has, since the reig'n of George III, or it may be 
said, since tlie Ministry of the younger Pitt \ been a proof 
of royal confidence which a Cabinet is entitled to demand. 
OfRcers in the army and navy have held their commission 
in-espective of political opinion ever since the dismissal of 
Geneuil Conway in 1764. Members of the permanent 
Civil Service are alike incapacitated from sitting in Parlia¬ 
ment and exempt from political changes. The offices of the Political 
Household, especially those held by ladies, have been an ojien 
question doAvn to recent time.s. It scem.s now to be settled 
that ‘ groat offices of the Court and situations in the House¬ 
hold hold by Members of Parliament, should be included in 
the political arrangements made on a change of administra¬ 
tion As regards the ladies of the Household, whose position 
gave rise to the well-known ‘ Bed-Chamber Question ’ in 
1839, the arrangement seems to be that ‘the Mistress of 
the Bobes, who is only an attendant on great occasions, 
changes with the Ministry. The Ladies in Waiting, who 
enjoy much more of personal contact, by virtue of their office 
with the Sovereign, are appointed and continue in their ap¬ 
pointments without regard to the political connections of 
their husbands 

So far as to the treatment which a Cabinet may fairly 
expect from the Crown. The Sovereign in turn is entitled 
to something more than diligent service and respect. Minis- 
ters'ought not, as it would seem, to initiate any important 
business, whether it relate to legislation or to executive 
government, or to a change of administrators, without pre¬ 
vious communication with the Sovereign. 

Pitt suffered from the impression created in the mind of 

' liockingliam complnmed in vain of the hostility or lukewarm support of 
the jneinbeis of the king’s househohl in Parlianieiit, but Pitt proriirctl the 
dismiss.al of the false and iusubordin.ate Chancellor, Thuilow. Rockingluirn 
Memoiis, 1. 294, 299 Stanhope, Life of Pitt, ii. 149. 

’ Minutes of Melbourne’s Cabinet. Hansard, 3rd Ser xlvii looi 

^ Mr Glacktone, Gleanings of Past Years, 1. 40 
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Gcorg-e III that he had matured a scheme for the removal 
of Roman Catholic disabilities before he had submitted it to 
the King-h In like manner William IV expressed his sui’- 
prise that a 13 ill for abolishing- c apital punish ment in certain 
cases^iad been introduced, as ho supposed , by his Ministers 
without hTs^ip])robation. It was ex])lained to him that the 
measme in question Avas a 2>rivate membcFs I 3 ill, which Lord 
Althor[), who led the Government in the House of Comm ons, 
had supported in the legitimate exercise of his private jiidg- 
raenC^. 

The necessity of informing the Sovereign on all important 
measures of the J^xecutive is best illustrated by the circum ¬ 
stances whicK brought about Lord ralmerstonj^r^iremcnt 
in 1851, and the memorandum communicated to him by the 
Queen through the Piime Minister as to the duty of the Sec¬ 
retary of Stale for Foreign Allairs^. It was in these words ;— 

‘The Queen dcbires, fii&t, that Loul I’aliucrston will distinctly 
state what he juoposcs in a given c.ibe, 111 older that tlie Queen 
may know as distinctly to what she is giving hei royal saiution. 
Secondly, liaAing once given her sanction to a measure, tliat it he 
not aibitraiily altcied or modified by tlie ilinister. Such an act 
she must considir as failing in siiiceiity towaids the Ciown, and 
pistly to be visited by the exeicise of Lor constitutional light of 
dismissing that Minister. She exjiects to be kept informed of 
what passes between him and the foieigu ministers, liefore im- 
jioitant decisions are taken, based mion that intereourse ; to n ceive 
the loieign despatches in good time, and to liave the diaits for her 
appioval sent to hei in suflicient time to make hertelf acquainted 
with tlielv contents liefoie they must be sent oft.’ 

Nor is the liability of IMinistei-s to keep the Crown in¬ 
formed on jiolitieal questions limited to executive action. 
The Leader of either House of Parliament must send to the 
Queen at the close of every day-’s business an account of what 
lias glassed. 

Suggested changes in admiiubtrution may begin in so 
' StHiih<jpe, Life of Pitt, iii. 26S 
' Coiiesp of Loiil Grey auil Will. IV, ii. 4_:;o. 

^ Haiianrd, c\ix 00. 
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vague and tentative a manner that it is hard to say at what 
point communication with the King becomes imperative. It 
is clear that the negotiations which Addington conducted with 
Pitt in 1804 went further than George III considered to 
be justifiable, and it would cei-tainly seem right that when 
the confidential servants of the Crown contemplate a change 
in the character of the administration, the Sovereign should 
have early knowledge of the matter. 

§ 4 . The Dependence of the Calinet vpon the House of Commons. 

It remains to consider the de])endence of the Cabinet upon 
Parliament. 

In this respect we are apt to cany back into the histoiy of 
the last century theories which are only appropriate to the 
practice of our own day. 

The Cabinet represents the dominant political party, the Cabinet 
Prime Minister is the foremost man of that party, indicated by dependent^ 
Parliament and chosen thereuiwn by the Crown. The advice 

of the Cabinet, tendered through the Prime Minister, is ad- before 
^ . . 1832. 

vice which a majority of the House of Commons is certain, or 

at any rate likely, to approve ; otherwise the Cabinet will be 
unable to retain office. But this theory of the constitution, 
though it seems to have existed in a manner since the ac¬ 
cession of George I, was often very remote from the practice. 

We must not imagine that constituencies were always eager, 
well informed and uncorrupt, that the House of Commons 
was always really representative of such constituencies, that 
parties were always well defined, and that the Crown always 
loyally accepted the decision of the people and of Parliament 
as to the party which should govern and the men who should 
guide. Throughout the greater part of the last century these 
conditions were inadequately fulfilled. The public was often 
apathetic on political questions : the House of Commons was 
not representative of public opinion ; nomination boroughs 
and constituencies subject to influence of one sort or another 
gave a large control over the representation of the House to 
VOL. II. K 
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EHectof great landowners, to the Crown, or the Government of the 
of Houl'e" was that, in the absence of political interests and 

of party divisions based on such interests, an adroit Parlia¬ 
mentary manager might keep a majority together although, 
like Walpole, he had fallen under the cordial dislike of the 
people, or, like Newcastle, had never attracted their atten¬ 
tion. For the same reasons it was possible for George HI, 
who busied himself in matters of patronage and corruption, 
to make, keep, or destroy a majority for any Ministry, 
and Hi-atliy To enforce joint re.sponsibility upon a body of Ministers it 
ofcovmtry, either that the Ministers themselves should be 

cordially agreed on certain lines of policy, and loyal to one 
anoi.her, or that they should represent a party which will 
enforce its policj' upon its nominees. No King who aimed 
at personal influence would desire that his Ministers should 
present a compact body of opinion, adverse perhaps to his 
own. George III not only de.'^ired to rule, but saw how 
the apathy of the country and the self-interest of public men 
made it possible for him to enjoy the reality of power. 

Ill making truth, although no Ministry could get on without a 

mijmities — ’ ”--•' .__2-—-^ 

|)i,.curable Parliamentary majority, almost any Ministry could command 

such a majouty as would enable it to hold office, unless the 
King intervened. The great displays of public opinion at 
gcneraTT'lections, in 1784, in 1807, and in 1831 all served 
to confirm in office an existing Ministry. The ultimate 
legal sanction which the House of Commons can bring 
to bear on a Ministry of which it disapproves, the refusal to 
pass the Mutiny Act or grant supplies, has never in fact 
being applied. The only Ministers before 1830 who resigned 
in coiiseijuonce of defeats in the House of Commons were 
Sir llohcrt AVal];ole in 1741, and Lord Shelburne in 1783. 

1830 to 1867 a defeat in the House of Com- 
nirniitters inoiis, on w hat the Cabinet has chosen to regard as a vital issue, 
has been the ordinary mode of terminating the existence of a 
Ministry. Since 1867 there have been six changes of Minis¬ 
try ; on four of these occasions Ministers have resigned, not 
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because they were defeated in the House of Commons, but 
because the verdict of the constituencies at a general election 
had been given decidedly against them. The power which 
determines the existence and extinction m Cabinets has 
shifted first fro m the Crown to the Commons, and then 
from the Commas to the country. 

During the first of these three periods it was not expected Change of 
of a^tinistry th at they should do more than administer. toXtre^of 
The defeat which drovoWalpole from power took place in a 
committee of the House sitting to hear an election petition. 
Shelburne was beat en on a vote of ap proval of th e Peace of 
Versaille s. There is no instance b cfoic of a Ministry 

retirin g because i t was beaten on a questio n of legislation 
or e ven of taxation . So late as 1841 Macaulay maintained 
in the House of Commons, speaking as a Cabinet Minister, 
that a Government was not bound to resign because it ‘ could 
not carry legislative changes, except in particular case, where 
they were convinced that without such and such a law, they 
could not carry on the public service.’ Legislation which 
was necessary for administrative purposes was the only sort 
of legislation about which, in the opinion of the Melbourne 
Cabinet, a government need feel sensitive. 

But in the last fifty years political interest has greatly Increase of 
increased, and extensions of the Franchise have made the mteiest. 
House of Commons a close reflection of the opinion of the 
country. Hence a Ministry is expected to have some legis¬ 
lative novelty to show at the end of every Ses.sion ; if it is in 
a minority in the House of Commons, it cannot in this re¬ 
spect satisfy the expectations of the countiy, and if it fails 
to satisfy these expectations through any fault of its own, 
the electoiate visits the disappointment on the political sup- 

* Note the defeats of Chatliam on the Ways and Means of the year and 
of the proposed land tax, and of Pitt on the questions of commercial policy 
with Ireland, of Parliamentary reform, of national defence. Massey, i 307 
Stanhope, Pitt, i. 254, 372, 375, 2S8. A compendious account of the causes 
of retirement of ministries is to bo found in Todd, Pari. Government in England, 
i. 253 et sq. 


K 2 





132 


THE COUNCILS OP THE CEOWN. [Chap. III. 


porters of the defaulting Ministry. Again, with increased 
political interest has come a more precise definition of party 
lines and a more close insistence by constituencies that their 
members shall support the men or the measures, which the 
const.itiiencies i)refer. Hence the result of a general election 
is a clear indication of the mode in which the majority of the 
House \vill vote on the important topics of the day, and poli¬ 
tical leaders need not waste time in testing the independence 
or docility of members by taking a vote in the House of 
Commons. And hence the change since 1867, and the reason 
why between 1832 and 1867 Ministries waited for the verdict 
of the division lobby, while since 1867 they have been ready 
to accept the verdict of the polling booth. 

Airanye- The duty of Ministcre m respect of the business of Parlia- 
parliamon- ment is rendered more exacting by thei r inc reased dependence 
imJnesR. ^ Parliamentary majority. By the rules of the House of 
Commons , demands for public money can only bo made b y 
Ministers of the Crown: but besides this they are r esponsibl e 
not merely for all important legislation, but for the arrange- 
ment of the business of Parliament in such a manner as to 
enable the Houses to tiansact the utmost amo unt o f nccesswy 
work with the least possible expenditure of time, 
of As regards the House of Lords, this liability is not an 
onerous one for the member of the Government who repre¬ 
sents it as Leader in the Upper House. But the duties of 
Leader of the House of Commons are of a most exacting 
character. He has to satisfy a constant demand for legis¬ 
lation, to encounter the efforts of members of the opposite 
party to question, to criticise, and to embarrass the action of 
the Ministry, and under these disadvantages to arrange not 
merely that the necessary sums should be granted for the 
service of the year, and the necessary legislation effected, but 
that every matter of genuine cun'ent interest should be dis¬ 
cussed if the House desire to discuss it. 
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Section IV. 

THE HOUSE OF LORDS AND THE PRIVT COUNCIL AS COUNCILLORS 
OF THE CROWN. 

§ 1 . The House of Lords. 

The House of Lords is still, in theory, a Council of the The House 
Crown. The peers have never been summoned in this ^ Council, 
capacity since i688, but their historical rights are preserved 
in two ways. 

The writ of summons addressed to the temporal and Form of 
spiritual peers is a call ‘to treat and give council’; the judges 
and law officers are summoned to assist them; whereas the 
Commons, before the Ballot Act reduced the writ to a form, 
were summoned to ‘ do and consent to such things, as by the 
said Common Council . . . shall happen to be ordained 

It is the pri vilege of e ach individual peer to h^e audience Privilege 
of the Sovereign. Such a right was freely e xe rcised in the 
last century when part i es were less coherent, membei*s of 
Cabi nets less loyal to one another, and the King more ready 
to listen to advice given to him by others than his respon¬ 
sible Ministers. At the present day a peer would hesitate to 
offer counsel to the Crown on any matter which fell within 
the province of the Ministry of the day. Nevertheless, the 
Queen has a right to demand, and any peer, whether of the 
United Kingdom, of Scotland or of Ireland, has a right to 
offer counsel on matters which are of importance to the 
public welfare 

§ 3 . The Privy Council. 

The Privy Council, as such, has ceased to be a Council of 
the Crown. It meets for the purpose of making Orders, 
issuing Proclamations, or attending at formal acts of State, 
such as the admission of a MinisterloTus office or the ren- 

1 Vol. i. pp. 52 - 54 . 

^ The application for Buch an audience ia made through an officer of the 
household, not through the Secretary of State. Diary of Lord Colchester, ii. 

604. 
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clerin{> of homage by a Bishop for the temporalities of his see. 
The Cabinet has acquired the place which the Coun ci l once 
held as advise rs of the Cro wn. 

The Plivy Somc part of its earlier duties in this respect sur vive in 
IdvieeiB.*^” the Committees of the Privy Council. ^ The j udicial Com- 
m'ittee of the Privy Council when it gives judgmen t ‘ hum bly 
aclvis'enTer Majesty’ that an appeal should be allowed or 
dTsmibsed~~or a judgment varied: the Committee for Trade 
and Plantations used till quite recent times to advise other 
i’d-t, departments of Government on matters affecting commerce, 
or colonial relations: and Committees of the Privy Co uncil 
arc appointed from time to timelbfpurposes of inquiry. 

■ The^ihaln business of the Privy Council must therefore be 
dealt with in the next chapter, for it is important to dis¬ 
tinguish the duty of settling what shall be done and advising 
accordingly, from the duty of action in the various depart¬ 
ments of State. 

But since the advisers of the Ciown are necessarily Privy 
Councillors, it would be well here to speak of the mode of 
apjiointment and dismissal of a Privy Councillor, and of any 
sjiocial matters appertaining to his stains. 
lf )w ap- The Privy Councillor becomes so upon the nomination of 
^ ■ the Queen, and after taking the oath of office and the oath of 

allegiance at a meeting of the Council. 

The oath of office is as follows;— 


You shall swear to be a tiue and faithful Servant unto the 
Queen’s Majesty, as one of Her Majesty’s Privy Council. You 
shall not know or understand of any manner of thing to be at¬ 
tempted, done, or spoken against Her Majesty’s Person, Honour, 
Crown, or Dignity Koyal, but you shall lett and withstand the 
same to the uttennost of your Power, and either cause it to be 
levcnled to Her Majesty Herself, or to such of Her Privy Council 
as shall advertise Her Majesty of the same. You shall, in all 
things to be moved, treated and debated in Council, faithfully and 
truly declare your Mind and Opinion according to your Heart and 
Conscience; and shall keep secret all Matters committed and re¬ 
vealed unto you or that sLill be treated of secretly in Council. 
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And if any of the said Treaties or Councils shall touch any of the 
Counsellors, you shall not reveal it unto him, but shall keep the 
same until such time as, by the Consent of Her Majesty, or of the 
Council, Publication shall be made thereof. You shall to your 
uttennost bear faith and allegiance unto the Queen’s Majesty; and 
shall assist and defend all jurisdictions, pre-eminences and au- 
thoiities granted unto Her Majesty and annexed to the Crown 
by Acts of Parliament or otherwise, against all Foreign Piinces, 
Persons, Prelates, States or Potentates. And generally in all 
things you shall do as a faithful and tine Servant ought to do to 
Her Majesty. So help you God and the Holy Contents of this 
Book. 


These promises may now be made by affirmation in lieu of 50 & 51 

Vict.c 46 

oath. 

No formality beyond this is required for the appointment How dm- 
of a Privy Councillor, and none for his dismissal; it is enough 
for this purpose that the Queen should send for the Council 
book and strike his name off the list of the Privy Council. 

The demise of the Crown dissolves the whole Council in six 
months from the date of the demise, unless the new Sovereign 
should re-appoint the Council of his predecessors. 

The members composing the Privy Council may be said to Composi- 
fall into three groups. Members of the Cabinet must neces- council, ^ 
sarily be made members of the Privy Council as the con¬ 
fidential advisers of the Crown. Beyond these there are 
great offices which, though unconnected Avith politics, are 
usually associated with a place on the Council Board. Beyond 
these again is a group of persons eminent in political life or 
in the service of the Crown, upon whom the rank of Privy 
Councillor is conferred as a complimentary distinction^. 

Until 1870 an ali en born could not becom e a member of Alienage, 
Parliament or of the Pr ivy Cou ncil though naturalized. This ^ 
disqualification was imposed by the Act of Settlement, and 2 & 13 
difficulties in removing it by Statute were added in 1714. ^ 2 
Thus in order that naturalization might confer political rights 


^ A king’s son is a Pi ivy Councillor by birth, during his father’s lifetime, 
and does not need to be sworn. Greville Memoirs, iv. 275. 
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j Geo. I, in an individual case, it was necessary to repeal the Act of 
1714 before a bill could be brought in to remove 

the statutory disability created by the Act of Settlement. 
The Naturalization Act of 1870 confers upon naturaliz ed 
persons the full political rights of a British subject, and the 
distinction between citizens by birth and naturalization is 
abolished so far as political rights are concerned. 

Theriglit The members of the Privy Council, like the judges of the 
High Court of Justice, are in the Commission of the Peace for 
every county. The right of the Privy Council, or of a Com¬ 
mittee of the Council, or of individual members, to commit 
persons to prison seems to have been practically settled by 
this arrangement and is limital by the security which the 
Habeas Corpus Acts supply, that a prisoner shall not be 
detained without the opportunity of speedy trial, bail or 
discharge. Thus the questions, which once were of interest 
concerning the right of a Privy Councillor or of the collective 
Council to commit to prison are answered, and need no further 
discussion here. 

' In the Seven ItiHliops’ c;iae much aiguuieut was expended on tlio legality 
of cDnimitinent by the lords of the Council, becauhe it was not alleged in the 
warrant that the coininitnicnt was by tho Privy Council, but only by ceitain 
lords. The right of the collective Council to couiinit ior luisdemeaiinur seems 
to Lave been adniittcil, and, eiiually, that an individual councillor could nut 
so conmiit. 12 St. Trials, 183. 




CHAPTER IV. 

THE DEPARTMENTS OF GOVERNMENT AND THE MINISTERS 
OF THE CROWN. 

I HAVE traced the history of the Councils of the Crown to 
their issue in the Cabinet of the present day, dependent for 
its existence upon the continued support of Parliament and 
the electorate. 

But the Cabinet is not the executive in the sense in which The 

Cabioet 

the Privy Council was the executive. We are apt to call the not the 
Cabinet the executive because it shapes policy and settles, in 
important matters, what shall be done, and also because it 
consists mainly of the heads of great departments of govern¬ 
ment. 

The Queen in Council gives orders that certain things 
shall be done ; but the Cabinet gives no orders; it settles 
that orders shall be given ; or, if the personal intervention of 
the Crown is necessary, that the Queen shall be advised to 
act in a certain manner. When we have learned all that can 
be learned about the Cabinet, we have only ascertained, as it 
seems to me, what is the nature of that body which, while 
Parliament and the country support it, decides with an irre¬ 
sistible force of decision what action shall be taken, what 
orders shall be given. The Cabinet advises the Queen that 
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war be declared with a foreign power, the Foreign Secretary 
in the name of the Qneen recalls our repre.sentative at the 
Court of that power, the Queen in Council proclaims the 
declaration of war. The Cabinet decides that ships or troops 
shall be sent here or there; the first Lord of the Admiralty or 
the Secretary of State for War gives the necessary orders. The 
Cabinet decides that the Queen shall be advised to dissolve 
Parliament, the Queen in Council proclaims the dissolution of 
Parliament and the summons of a new one, the Chancellor 
issues the writs which bid the peers to attend and the con¬ 
stituencies to elect representatives. 

The Cabinet is the motive power in our executive. The 
decisions of the Cabinet and the advice thereupon tendered to 
the Crown bring into action all the departments of govern¬ 
ment. Of these and of the Ministers who supervise them we 
must now treat. 


Section I. 


THE GROWTH OF DEPARTMENTS OF GOVERNMENT. 

§ 1. The Officcit of the Household. 

The jMinisters of the Crown represent a more universal 
requirement of royalty than do tho Councils of the Crown. 
The principle that some form of representative consent is 
needed lo alter the law of tho land, and that the King should 
act with and through a group of advisers, is a featui'c peculiar 
to our own and other western constitutions: but every King 
must have Ministci-s to maintain the dignity of his house¬ 
hold, to assist in the transaction of his business. 

The Official life mav lie said to begin with the King’s house- 

househoul. ' . 

hold. The chamberlain, the steward, the horsthegn or 
marshal, and the cupbearer or butler, are the necessary 
ministers of the Teutonic court in England and on the 
continent: and the Norman King had his Lord High 
Steward, his Lord Great Chamberlain, his Constable and his 
Marshal 

* Stubbs, Const Hist. i. 343. Ibid. 354. 
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On these it is not necessary to dwell, nor to trace their The . 
history down to the present time. Shortly it may be said houBehold. 
that these great offices became hereditary and honorary and 
then were duplicated in order that their work might be done. 

The Lord Great Chamberlain survives, as does the Earl 
Marshal, the head of the Herald’s College. They discharge 
certain honorary duties at a coronation. 

A Lord High Steward is appointed for the purpose of 
presiding at the trial of a peer for treason or felony, and also 
for the ceremonial of a coronation ; the Lord High Constable 
is brought into existence for the coronation only. 

But there is a Lord Stewar d, as also a Lord Chamberlain xhe 
and a Master of the Horse ; they have functions in the 
Queen’s household at the present day, and the Lord Cham¬ 
berlain is also a censor of plays, and of theatrical management. 

These were, as we have seen, Cabinet offices in the last century, 
before 1782, and t hey are still political offices in so far as they 
change hands, with othe r places in the household, on a change 
ol government^. 

The Chamberlain, however, needs a f uller notice. This The 
officer was originally responsible for the administration of lain, 
the royal household. His office was therefore one of financial 
importance. Of this indications are afforded in the fact 
that in Saxon times the words hordere or ihesauranus were 
synonyms for the Chamberlain in the fact that some por¬ 
tions of the Norman King’s revenues were not paid into the 
Exchequer but in ca 7 nera regis *; in the frequent and elaborate 
ordinances for the regulation of the royal household; in the 

' Stubbs, Const. Hist. i. 345. 

’ These ofBce.s are :— 

The Lord Steward of the House- The Captain of the Gentlemen at 
hold. Anns. 

The Lord Chamberlain. The Captain of the Yeomen of the 

The Vice-Chamberlain. Guard. 

The Master of the Horse. ITie Master of the Buckhounda. 

The Treasurer of the Household. The Chief Equerry. 

The Controller of the Household. The Lords in Waiting. 

^ Kemble, Saxons in England, ii. c. 3. 

* Report on Public Income and Expenditure, 1869, p. 341. 
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Import- constant demand of the medieval Parliaments that ‘the King 
the office, should live of his own/ that the Chamberlain among other 
officers of State should he nominated in Parliament. 

So when the office became hereditary and titular there was 
need of a real minister to do its work: this was the King’s 
Chamberlain, represented at the Exchequer by two camerarii. 
The duties of these Chamberlains of the Exchequer became 
merely formal after the reign of Henry VII, but the King’s 
Chamberlain retained his importance. 

He was not concerned merely with the economy of the 
King’s household; he was a medium of communication be¬ 
tween King and Council, and occasionally endorsed petitions 
which the King had signed, or cariied them with his in¬ 
structions to the Secretary of State In the Statute of 
Precedency he ranks above the King’s secretaries 

As late as the reigns of William III and Anno the office 
was filled by statesmen of the first lank, by Shrewsbury and 
Sunderland in the reign of William, by Shrewsbury in the 
reign of~ 5 .nne. But from this time forth, although the 
office was associated with a seat in the Cabinet down~to 
1782, it ceased to be held by persons of such political 
eminence. 

§ 2 . T/te Political Offices^ Ejcccutice and Pegulatlre. 

In the management of the King’s household we find the 
beginning of the departments of government. But as the 
business of a kingdom increases, the keei)er of the treasure, 
which is expended on national purposes, becomes an official 
distinct from the Chamberlain and Steward, who receive and 
expend the funds by which the royal household is maintained. 
The secretarial business is transacted by the chief of the 
royal chaidains, who in the reign of EdwanT the^ Confessor 
becomes th^ Chancellor. The Saxon King seems to have 
needed a great officer to act as his deputy or representative, 
and the Norman King of necessity appointed someone to^ct 

^ Nicolas, vol. vi. p. cviii. Oidinance of 1443. “ 31 Hen. VIII, c. 10. s. 4. 
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on his behalf when he was absent in France, Hence arises the 
Justiciar, whose name indicates the constant unresting activity 
of the Norman Kings in enforcing the justice administered 
by their courts, and in asserting their peace as against the 
justice and the peace of localities and great lords of lands. 

Thus side by side with the offieors of the King’s household Growth of 
arise officers for the conduct of national business. These fall offices^.^'^ 
at first into three groups: the administration of the King’s 
justice and maintenance of the King’s peace ; the account, 
receipt, and issue of the King’s treasure ; the communication 
of the King’s will expressed individually or in Council. 

Throughout the greater part of our history the only defi¬ 
nitely organised department for the defence of the nation is 
the Admiralty, the War office has slowly grown up as Parlia¬ 
ment slowly recognised the need of a standing army, and the 
King as slowly surrendered his prerogatives in respect of 
military command. The union with Scotland, the union 
with Ireland, the growth of the colonies and the acquisition 
of India, have created new needs for organised administration. 

And the increased activity of the State has established central 
control over trade, local government, education, and finally 
over agriculture. 

I propose in this chapter to deal with the history and 
constitution of these various departments, leaving to a 
separate chapter the administi-ation of justice and the con¬ 
stitution of the courts. With some departments I must 
hereafter deal more fully, and shall therefore speak of them 
briefly in this chapter. 

One searches for some logical arrangement of the functions Arrange- 
of government which should give life and reality to an ac- 
count of the offices of State, and it is possible to find such 
an aiTangement by a division of them into executive and 
regulaUve. Apart Tibrn the office^ of the household, the de¬ 
partments of government fall into these two groups. There 
are some things which are necessary to be done, and some 
rules necessary to be enforced if a StateTs to Be solvent and 



142 


THE DEPARTMENTS OF GOVERNMENT [Chap. IV. 


ordorly at home and to maintain independence and dignity 
abroad. There are other things which are not necessary but 
expedient to be done, and rules in like manner to be observed, 
for the well-being of the community. The first of these re¬ 
present the duty of the executive jpar excellence, the essential 
business of government. The second represent the desire of 
the State to regulate human conduct so as to promote the well¬ 
being of the community, not merely to secure its existence. 

The executive offices then are these:— 

The Privy Council—for many purposes the formal 
executive of the country. 

The Lord President of the Council. 

The Lord Chancellor. 

The Lord Privy Seal. 

The Secretaries of State. 

The Admiralty Board. 

The Treasury Board and the Exchequer. 

The Post Office. 

The regulative offices are :— 

The Board of Trade. 

The Local (Government Board. 

The Board of Agriculture. 

The Board of Works. 

The Committee of Council on Education. 

Other offices are not so easy to classify. The Scotch Office, 
with its Secretary, has merely taken over the legulative 
business of some of the above-named departments in so far as 
it relates to Scotland. The Irish Office, in theory more im¬ 
mediately subordinate to the Home Office, has in fact wider 
jjowers than the Scotch Office. The Chancellor of the Duchy 
of Lancaster has nominal duties judicial and administiative. 
The Law Officers of the Crown might be included in the 
Roy.al Councils but for convenience I shall treat of them here. 

The non-j)olitical executive departments and the jicrmanent 
staff of the political depaitineiits will fall into the concluding 
section of this chapter. 
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SlCCTION II. 

THE EXECUTIVE OFFICES. 

§ 1 . The Privy Council, 

I have spoken of the Privy Council as it once was, a Tlie 
Council of the Crown as well as a branch of the executive, a 
body which assisted the Crown to decide upon policy and, with 
the Crown, gave the orders for carrying that policy into effect, pleasure. 

But we must now reganl it as divested of its consultative 
duties, as a formal medium for expressing th e royal pleasure 
in certain matters of executive government. 

These are dealt with either by Order in Counc il or by By Order. 
Proclamation ; they are so dealt with either in virtue of the 
discretionary prerogative of the Crown, or under powers 
conferred by Statute ; and where a Statute confers powers it 
may enable them to be exercised by Lords of the Council, or 
any two of them, without the presence of the Queen. 

Some matters are of a formal character. The entire 
Council was summoned to receive the Queen’s announcement 
of her intended marriage; in the Council persons arc admitted 
to its membership or to the offices of State. It is in the 
Council that a Minister takes the official oath, kisses the 
Queen’s hands, and receives the insignia of his office; that a 
Bishop does homage for the temporalities of his see ; that 
the Sheriffs of counties for the current year are chosen. 

When matters are merely approved or passed by the Queen Post, 
in Council, an Order is made to that effect. When it is desired 
to render the action of the Council widely public, this is done By Procla- 
by royal Proclamation. matiun. 

Proclamations are of unfrequent use, except for the purpose 
of summoning, proroguing, or dissolving Parliament, for de¬ 
claring war or peace, in fact for announcing some matter 
which may be supposed to concern the nation in its entirety. 

The multifarious character of the Orders in Council made 
under statutory powers may be seen by a reference to the 
index to any volume of the London Gazette. Some effect 
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dejiartmental legislation of a very important character. They 
are the instruments of government for Crown c olonies, newly 
settled countries and protectorates; they confirm or disallow 
the acts^ircolonial legislatures; they give eHect to treaties, 
grant charters to companies or municipal bodies, or regulate 
the business of departments. 

Usually the Council acts, not on its own responsibility but 
on the responsibility of a department the colonial office, the 
foreign office, or the office in which it is desired to regulate 
or rcdistiibute the duties and salaries. When a petition is 
addressed to the Crown for the grant of a charter, the matter 
is referred to a Committee of the Privy Council for advice. 
It is only thus, through the agency of Committees, that the 
consultative functions of the Council survive. In other 
cases in which the Council may he left to act on its own 
responsibility it can consult the law officers of the Crown. 
The modes of summons to meetings of the Council and of 
Committees have been set forth earlier: the persons sum¬ 
moned need not consist entirely of Cabinet Ministers, nor is it 
necessary that more than three should be present. The Oj-ders 
of the Council are authenticated by the signature of the clerk. 

The President of the Council is appointed by a declaration 
made in Council by the Queen. He is an officer of the 
highest dignity. In the House of Lords he ranks next after 
the Chancellor and Treasurer, and this was his position in the 
Council until the present century. He now, by a custom the 
commencement of which is not certain, takes the first place 
at tlio council table on the Queen’s right hand. 

We may note two features of the executive action of the 
Pri vy Coun cil. 

' O ne ij tlie tendency to create now departments which shall 
transact business previously dealt with by tlie Lords of the 
Privy Council. The statutory duties of the Board of Trade 
are discharged, not by the still existing Committee of 
Council for trade and plantations, but by the President and 
' See Commona Papers for 1854 , vol. 27 , p. 221 . 
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Secretary of the Board. The duties of the Council in regard 
to public health have gone to the Local Government Board ; 
its duties in regard to agriculture to the newly constituted 
Board of Agriculture^. This transposition of business has 
gone on ever since the Council, in its entirety, ceased to 
be a consultative, and became a purely executive body. It 
first appeared in the development of the various sceretary- 
shii)s of State, and we see it in process in the constitution of 
the modern Boards. 

The other point to note is the immense im^jortance of the Import- 
business whicir~ may b e h^ere transacted, without discussion busLesa 
in the Cou ncil, and with no opportunity of question in Council 
Parliament, at the instance of the Cabinet or of a depart¬ 
ment. Some of these matters might attract the attention of 
Parliament, though not till their effects could no longer be 
cancelled or undone. Of others Parliament would hardly take 
heed. The redistribution of duties in the War Office deter¬ 
mines the channels through which skilled advice may reach 
the Secretary of State in the business of his department; 
the extension of the powers of the High Commissioner in 
South Africa amounts to an assunjption of sovereign rights 
over a vast territory 2, but the discussion on such action of the 
executive may be nearly nominal No doubt this is desirable 
in the interests of good government. The executive could 
not transact its business if it were subject to constant inter¬ 
ference from irresponsible politicians, and the collective House 
of Commons does well to avoid sharing with the executive 
the responsibility for its action. 

The Privy Council is one of the channels through which 
the pleasure of the Crown is expressed, but there are indi¬ 
vidual departments of Government which exist or have existed 
for the same purpose. These arc the Chancery, the office of 
the Privy Seal, and the Secretariat. 

'■ From 1883 to 1889 there was a Committee of the Council for Agriculture. 
Hanhard, cccxxxvi. 1768. ^ Order in Council, 9th May, 1891. 

^ Order in Council, 2Ut Feb. i888. Hansard cccxxii. 253. 
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§ 2. The Chancellor. 

The great office of Chancellor dates back in our history to 
the reign of Edward the Confessor. He was tl^ chief of the 
King’s secretaries, the chief of the King’s chaplains, and 
custodian of the royal seal, hid ward the Confessor was the 
first King who used the Norman practice of sealing, instead 
of signing documents to which he was a party, and the 
Chancellor is thus specially associated with th e seal , though 
it is probable that earlier kings than Edward had employed 
one officer as chief of their secretarial and chapel staff’ 

All these three functions combined to increase the Chan¬ 
cellor’s importance. As Secretary he enjoyed the King’s 
confidence in secular matters; as Chaplain he advised the 
King in matters of conscience; as Keeper of the Seal he was 
necessary to all outward and formal expressions of the royal 
will. In the reign of Henry II he rnnked next in dignity 
after the Justiciar, and was present at all Councils of the King. 

In the reign of Edward I the Chancellor begins to appear 
in Ihe three characters in which we now know him; as a 
great political officer, as the head of a department for the 
issue of writs and the custody of documents in which the 
King’s interest is concerned, as the administrator of the 
King’s grace. 

TTe was a prominent member of the King’s Council, where 
as a learned lawyer his opinion would carry weight. His 
original staff in the Chancery consisted of certain clerks 
whose duty it was to hear complaints and afford remedy by 
writ, and six others who were busied in engrossing writs. 
The formation of tho three Common Law Courts had largely 
diminished the judicial duties of the Curia, and its successor the 
Council~and the Chancellor’s chief point of contact with 
judicial business was in this department, the officina brevium. 

' SUibbs, Const, Hist. i. 352. The derivation of the name is there traced 
to the canedh or screen, behind which the secretary’s business was conducted, 
not to the jesting explanation of John of Salisbury, ‘ Hie est qui regni leges 
canceUat iuiquas,’ 
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To the Chancellor were specially referred petitions the Growth of 
response to which involved the use of the seal; in common 
with the justices he was required to overlook all petitions, and 
determine what could and what could not be answered without 
reference to the King’s grace. These latter the Chancellor 
and other chief Ministers were directed to take to the King 

But in t he 22nd. year of Edward III, matters which were and of 
o f grace w ere defin i tely committed to the Chancellor for 
dec ision and from this point there begins to developc that 
body of rules—supplementing the deficiencies or correcting 
the harshness of the Common Law—which we call Equity. 

It is with the formation and development of the rules ofHismis- 

cellaucous 

Equity that we commonly associate the history of the Chan- juns- 
cellor’s office. But the Chancellor as judge must be dealt 
with in a chapter on the Courts. Here it is important to 
bear in mind that besides the equitable jurisdiction thus 
created, the Chancellor exercised other jurisdictions. For 
some time, as appears from the Calendar of Proceedings in 
Chancery, he was called on to deal with cases of violence and 
oppression, such as more often came before the collective 
Privy Council'’; and though ho gradually dropped such cases, 
leaving them to the Star Chamber, the tradition lingered late 

It was doubtless because the Chancellor was the member of His duties 
the Council to whom matters of grace were habitually re- ’ 

* Ordinance of 1280. Stubbs, Const. Hist, ii. 263. * Ibid. 2C9. 

® Lord Campbell, writing in 1843, says, ‘Anciently the Chancellor took 
cognizance of riots and conspiiacies, upon applications for surety of the peace : 
but this criminal juiisdiction has been long obsolete, although articles of the 
pe.ace still may, and sometimes are, exhibited before him.’ Campbell, Lives of 
Chancellors, vol. i. p. 14. 

‘ The following illustrate the text;— 

William Midylion v. John of Cotywjham. Defendant assaulted and 
attempted to murder the plaintiff in Waughen Church in Holderness, and still 
lies in wait for him, so that he durst not abide in the country. Calendar of 
Proceedings in Chancery, vol. i. p. xx. 

Bobert Burton, Cletk v. Walter Yerhurgh and William Hert. Bill 
filed against defendants (followers of Wyclyff) on account of various outrages 
against the plaintiff, in consequence of his opposition to the doctrines of 
Wyclyff. Calendar, vol. i. p. xxv. temp. Henry VI. and see p. cxxviii. Ump. 

Henry VIII. 

L a 
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ferred, that the petition of right, the remedy possessed by the 
subject against the sovereign, went through its earliest stages 
in the Chancery until the change of procedure in 1860. 

Again, as having once been a member of the Curia and 
a baron of the Jlxehequer, he had some powe rs in common 
with the jadges of the Common Law Courts. He issued 
writs of Ilabcas ^Corpus, doing this in vacation as well as 
term, and writs of Prohibition to keep inferior Courts within 
their jurisdiction. 

Again the Chancellor acted judicially in the exercise 
of certain prerogatives of the Crown, its prerogative as to 
trade in matters of bankruj)tcy, its prerogative in respect 
of the persons and estates of idiots and lunatics, and the 
custody of infants. The jurisdictions in these mattei-s are now 
governed almost entirely by Statute b It remains to con¬ 
sider the other official duties of the Chancellor. 

His place in Parliament, as Speaker of the House of Lords, 
is as much a matter for a treatise on Parliament, as his place 
in the Supreme Court of Judicature is a matter for a chapter 
on the Courts. Wc must pass to those special matters in 
which he advises, or acts on behalf of, the Crown. 

Ho is responsible for the appointment of the judges of the 
Hij^ Court, for the placing of names on the Commission of 
the Peace, and for their removal in case of need, acting ^"tEe 
advice of the Lord Lieutenant in the case of the county 
magistrates, on that of the Home Secretary in the case of 
boroughs. Here, although he does not expressly talce the 
pleasure of the Crown, he acts as the exponent of the royal 
will; it would be possible though it would be unusual for direc¬ 
tions to come to the Chancellor through a Secretary of State 
for the insertion or removal of a name on the Commission 

' Tlie Chancellor is entrusted by sign manual waitant with the care and 
custody of Inn.itics, 53 Viet. c. 108 (Lunacy Act, 1890) ; for the form of 
warrant, see Campbell, Lives of Chancellors, i. 15. The wardship of infants 
and care of their estates is reserved to the Chancery Division of the High 
Couit by the Judicature Act, 1873, e. 34. Bankruptcy is dealt with under 
the Bankruptcy Act of 1883, by the High Court and County Courts. 

^ Harrison v. Bush, 5 E. & B. 351. 
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In this respect his rig'hts differ from those which he exer- as to 
cises in the appointment and removal of County Court Judges, court ^ 
or the presentation to Crown livings of value o(^20 and less, 

In the tirst case hy Statute, in the second by custom, he 
acts independently of the Crown 

Besides his duties as a judge, and his responsibility for The Crown 
many judicial and some ecclesiastical appointments, the Chan- Q^^^ce^ 
cellor is the head of the office in which his first duties began. 

The Crown Office in Chancery is no longer the officina hrcmm, 
the place where new rights of action were created as new 
writs were devised. The inventive powers of the clerks in 
Chancery failed to keep pace with the requirements of 
suitors; Equity and fictions had superseded the original 
writs long before the modern simplifications of procedure. 

But it is in the Crown Office in Chancery that the Great Seal 
is, for most purpo ses, affixed . Some documents, such as those 
relating to treaties do not pass through this Office; but the 
Chancellor is directly responsible in all cases for the use of the 
(jreat Seal, th^ uitiniatTexpression of the will of the Sovereign. 

The Chancellor is and always has been a member of the 
Privy Council, and of the Cabinet, not as of right but because 
his duties as holder of the Great Seal make him a necessary The 
party to the innermost councils of the Crown. His po litical 
and judicial duties do not come into conflict, because he is not 
concerned with the admin istration of the criminal law, and so 
is not liable to preside in Court over prosecutions which he 
has advised in the Cabinet. ‘ 

There remain but a few points connected with^the office :— 

(i) The Chancellor is Chancellor of that part of the United 
Kingdom called Great Britain, and the Act of Union with 
Scotland provides that there should be but one Great Seal 

* The second case is more especially noticeable because when the Prime 
Minister presents to Crown livings of greater value, he takes the Queen’s 
pleasure before the appointment is made. Hansard, clxix. 1919. 

’ Treatises and ratifications were at one time prepared and enrolled in the 
Chancery. This practice was uniform till 1624. Thomas, Uwt of PubUc 
Dej)artments, 33. 
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The Great for the two kingdoms. There is a Lord Chancellor for 
Seal. Ireland, but the Great Seal, though it exists in duplicate 
for Irish use, is the Great Seal of the United Kingdom 
26 Car. II, (a) The office is one subject to a religious disability. The 
Test Act required that everyone who held an office, civil or 
religious military, under the Crown, should not merely receive the 
cliBabihty, the ritual of the Church of England, but 

should take an oath abjuring the doctrine of transubstantia- 
tion. 

9 Geo. IV, The requirement as to taking the sacrament was removed 
'io(/eo IV and the Roman Catholic Relief Act, 1829, altered 

7 - the form of oath required, whether for a seat in Parliament or 
for entry upon a civil or military office, making it acceptable 
to a Roman Catholic. But it was provided that neither the 
Chancellor of Great Britain nor the Lord Keeper, nor Lords 
Commissioners of the Great Seal, nor the Lord Lieutenant of 
’Ireland should be relieved from any requirements to which 
they were at the time subject. The Statute Law Revision 
Act, 1863, has wholly repealed the Test Act of Charles II, 
but it is still held that the exception introduced into the 
Catholic Relief Act, disables a Roman Catholic for the offices 
therein mentioned \ 

The Lord (3) The office of Lord Keeper of the Great Seal originated 
Keeper. Would seem in the practice of entrusting the Seal tem¬ 

porarily to an officer of State during a vacancy in the Chan¬ 
cel lorshi]), sometimes with limited powers, or a lower rank. 
This developed into more permanent appointments, in which 
the Lord Keeper held office during the King’s pleasure. lie 
often was not a peer, but he is by Statute entitled to the 
6 Eliz.c.i 8 . ‘like place, pre-eminence, jurisdiction, execution of laws, and 
all other customs, commodities, and advantages ® ’ as the Lord 
Chancellor. The last Lord Keeper was Sir Robert Henley 

’ See, as to the title of the Lord Chancellor, M'Qiieen, House of Lords and 
Privy Council, p. 20. 

* See debate in House of Commons, Feb. 4, 1891. Hansard, ceexlix. I 734 - 

* Campbell’s Lives of the Cbancellors, 1,21, v. 186, 199. 
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afterwards Lord Northington, who was made Chancellor on 
the accession of George III. 

(4) It is sometimes desirable to appoint by commission Coimnis- 
under the Great Seal certain pereons to execute the office of tliToreit 
Lord Chancellor. Their powers are declared by Statute to be 
in all respects such as the Lord Chancellor or Lord Keeper 
enjoys, but their rank is not the same. If peers, they take 
their place according to their peerage. If commoners, they 
take place after the peers and the Speaker of the House of 
Commons. 

§ 3. The Lord Priv^ Seal, 

The office of Lord Privy Seal exists and is held, without The Vrivy 
emolument, by a member of the Cabinet; but its duties are ' 
historical; having long ceased to be more than formal, they 
were abolished in the year 1884. 

The Privy Seal was foi-merly used mainly for two purposes, its 
to authorize the issue of money from the Exchequer, and to 
authorize the affixing of the Great Seal to Letters Patent, 
for it had been the desire of mediaeval Councils and Parlia¬ 
ments to secure adequate responsibility for the issue of public 
money, or for the action of the King in matters of State. 

The requirement that the Privy Seal should bo the warrant 
for passing Letters Patent under the Great Seal was laid 
down as a rule in the Privy Council of Henry VI, and was 
enforced by the Statute of Henry VIII. Ante, p. 14 

The requirement of the Privy Seal for the issue of public money 
is set forth in Coke’s Reports, xi. 92. ‘ Every warrant of the 

Queen herself to issue her Treasure is not sufficient; for the 
Queen’s warrant by word of mouth or, which is more, her warrant 
in writing under her privy signet is not sufficient. But the 
warrant which is sufficient to issue the King’s Treasure ought to 
be under the Great or Privy Seal.’ 

It is unnecessary to say more on this subject since it was its (lisuse. 
enacted in 1884 that— 

it shall not be necessary that any instrument shall after the ^7 & 4*^ ^ 
passing of this Act be passed under the Privy Ceal. 5 ^3.' 
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ilistory of But the custodian of the Privy Seal existSj and the office 

Privy Seal. , , . . . 

has a long" history. Among the offices which by the ordinance 
of 1311 are to be filled up by the King, with the counsel and 
consent of the baronage, is ‘ a fit clerk to keep the Privy Seal.’ 
The office apjxiars in the petitions of the Commons in the first 
Parliament of Eichard IT, as one the appointment to which 
should be made in Parliament. The guardian of the Privy 
Seal appears in the earliest records of the proceedings of the 
Privy Council, and by the middle of the i6th century the 
office is held by statesmen of the first rank. Perhaps the three 
most interesting figures in the list of Lords Privy Seal are 
Thomas Cromwell, the Minister of Henry VIII; Dr. llobin- 
son, who was at the same time Bishop of Bristol and Pleni¬ 
potentiary for concluding the Treaty of Utrecht, a strange 
combination; and Lord Chatham, who chose the office when 
he undertook to form a Ministry in 1766. 

§ 4 . The Secretarial. 

Tlie five Her Majesty’s Principal Secretaries of State, now five in 
ofhtiite number, are the chief means of communication between the 
subject and the Queen. Peers of Parliament arc Councillors 
of the Crown and have a right of access to the person of the 
Sovereign. Privy Councillors are the sworn advisers of 
' the Queen, and as such may individually or collectively offer 
counsel for which they must hold themselves responsible to 
as a Parliament. But beyond and outside of these the subject 
uiinniuni- address or petition the Crown in Council or the 

thl'cw'i!' person, and in the latter case the only approach 

to the Crown is through a Secretary of State. A department 
of government may be reached by direct communication; an 
aggrieved soldier or sailor may complain to the War Office or 
to the Admiralty, a Civil servant whose emoluments do not 
corresj)ond with his estimate of his deserts may address the 
Lords of the Treasury, but no communication can be made to 
the Sovereign save through the intervention of a Secretary 
of State: nor with a few exceptions can any authentic com- 
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munication be made by the Sovereign that is not counter¬ 
signed by a Secretary of State. 

The Secretaries of State are not merely the channels of aa depart- 
communication between subject and Sovereign. Each is the chiefa. 
head of an important department of government, and in that 
department is invested with statutory powers, or administer 
certain prerogatives of the Crown for the exercise of which he 
is responsible to Parliament. Of these powers it will be proper 
to speak hereafter in dealing with the special departments 
of these officers. It is enough here to trace the origin of the 
office of Secretary of State and the assignment to it of duties 
which necessitate the existence of five principal Secretaries of 
State. 

We first hear of the King’s Secretary in the reign o f The King’s 
Hen^y'TlL ^e duties of a Secretary had doubtless in • 

earlier times been discharged by the Chancellor and his 
staff: but administrative business increased,—the severance 
of the Chancery from the Exchequer at the end of the 12th 
century indicates the increasing importance of both depart¬ 
ments,—and the King’s Clerk or Secretary became an officer 
distinct from the clerks or chaplains who had acted under the 
Chancellor. 

The office was at first a part of the royal household. Its 
holder might be a man of character and capacity, fit to be officer, 
a member of the King’s Council, or to be sent as an envoy 
to foreign powers. Such were the Secretaries of Henry III 
and Edward I. Or he might be an inferior officer of tlie 
household, and such seems to have been the position of the 
Secretary of Edward III, who ranked in place and emolu¬ 
ment with the surgeon and the clerks of the kitchen 

In 1433 Secretaries were appointed, one by the delivery 
of the King’s signet, the other by patent^. A second 
Secretary had become necessary for the transaction of the 
King’s business in France. 

^ Ordinances for the Royal Household, 10. 32. i6a. 

’ Nicolas, Proceedings of Piivy Council, vL. Introd. p. cviii. 
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J^ecomes a In 1443 Ordinance or Order in Council, made various 
officer rules to ensure the responsibility of the Council and officers of 
the King for answers given or grants made in response to 
Petitions. Lords of the Council who promoted a j’etition 
were required to sign it: if it dealt with matters of grace, 
it was to be laid before the King thus endorsed : if he as¬ 
sented to it he was to sign it, or order the Chamberlain to do 
so, or to take it with his commands to the Secretary : if the 
answer involved a grant, the bill which contained the petition 
was to be delivered to the Secretary to prepare letters which, 
sealed with the Signet, should be authority for affixing the 
Privy Seal: and this in its turn authorised the confirmation 
of the grant by letters under the Great ScaP. Here we find 
the Secretary in a position of recognised responsibility for the 
a Principal expression of the King’s will. And soon after, in 1476, a 
Secretary. appointed Secretary is described as ‘Princi])al Secretary,’ 

not, as it would seem, to denote a difference in the rank of the 
two Secretaries, but to mark the responsible character of the 
office, as distinct from that of a mere clerk or amanuensis 
The reign of Henry VIII marks an important advance in 
the position of the Principal Secretary. The responsibility 
for the use of the signet, indicated by the Ordinance of 1443, 
27 Hen. is confirmed by Statute. The Secretaries are still members 
of the King’s household, but they rank next to the greater 
household officersand in Parliament^ and Council, they 
have their place assigned by Statute. The Secrehuy, if he is 

baron, is to sit above all other barons : if a bishop, above all 
VJIJ, c. 10. ■* 

‘ Nicolas, vi. p. cxii. * Ibi<l. vi. p. cviii. 

® Ortlinances for tlie Royal Honsehold, 162. Yet the secretaries lived in 
extreme rliscoinfort. In 1545 .Sir W. Paget, one of the secretaries and then 
ambassador in France, wrote the other Secretary to beg that his lodging might 
bo changed for the better. ‘ You know that the ch.ambre over the gate will 
scant reseyve my bedde and a table to write at for myself. The study you 
know is not mete to be trampled in for diseasing his Majesty. I must nedes 
have a plivee to kepe my table in ’ Thomas, Migf. of Pnhlic Departments, p. 26. 

♦ Stubbs, Const. Hist. iii. 471, 472. Tlie presence of the Secretary, though 
a commoner, and the judges, shows how the House of Lords, in the l6th 
century, did double duty as the Magnum Concilium and as a House of 
Parliament. 
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other bishops ; if not a peer he is to sit on the uppermost form The Secre- 
or woolsack in the House. State. 

Not long after this a warrant, issued to Thomas Wriothes- 
ley and Ealph Sadler, gave them the ‘ name and office of the 
King’s Majesty’s Principal Secretaries during Ilis Highness’ keepers of 
pleasure,’ required them to keep two signets and a hook of “ 
all warrants which passed under their hands, placed them in 
Council next after the Vice-Chambcrlain. They were both 
members of the Commons, but one was always to sit in the 
Upper House, and one in the Lower House, interchanging 
weeks, unless the King was present in the House of Lords 
when both were to be there h 

The growing importance of the office is indicated not Theirgrow- 
merely by the precedence given to the holders, but by the pjitance, 
quality of the men who held it. Cromwell was for a short 
time Secretary to Henry VIII, and Sir William Cecil was 
Secretary to Elizabeth from her accession until he was made 
Lord Treasurer in 1^71. After the reign of Henry VIII it 
would seem that the Secretory ceased to be an officer of the 
h ousehold . He does not appear as an item in the household 
expenditure of Elizabeth, and in the reign of James I he was 
one of the few who might bring a servant with him to the 
King’s Court 

During the greater part of Elizabeth’s reign there was but their 
one Secretary, but at the close of it Sir Robert Cecil shared 
the duties with another, he being called ‘ Our Principal 
Secretary of Estate,’ and the other, ‘ one of our Secretaries 
of Estate.’ From this time, until the year 1794, it was the 
rule that there should bo two Secretaries of State ; the ex¬ 
ceptions occurred in 1616, when there were three,—from 1707 
until 1746, when there was usually a third Secretary for 
Scotch business,—and from 1768 until 1782, when there 
was a third Secretary for Colonial business. 

At this point one may stop to consider the duties and 
powers of the Secretaries of State. From the reign of 

‘ Nicolas, vi. p. cxxiii. * Ordinances for the Royal Household, p 304. 
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Duties of a JJenrv VIII, certainly, they were the channel throug’h which 

Secretary *' , j • 

of State, alone the Crown could be approached in home and loreign 

affairs, and the medium through which the pleasure of the 
Crown was expressed. 

Thus the Secretary of Henry VIII complains, that the 
Lord Mayor of London has communicated with Wolsey on a 
matter of State without first addressing him in order that 
the King’s pleasure might be taken h 

The rules made by Edward VI for the conduct of business 
in the Council, make the Secretarj'^ the medium of communi¬ 
cation between the King and his Council or its Committees, 
a practice observed in the transmission of Cabinet minutes 
until comparatiyely recent times 

Cecil in his treatise on The Dignity of a Secretary of Estate 
with the care awl peril thereof^ speaks of the Secretary’s liberty 
of negotiation at discretion, at home and abroad, without 
‘ authority or warrant (like other servants of princes) in dis¬ 
bursement, conference or commission, but the virtue and word 
of his Sovereign.’ 

The Secretaries were members of the Privy Council, and 
after the Restoration they were members of that inner Council 
w hieli prepared and settled the business to be brought before 
the larger body, the Privy Council, with whose consent and 
advice the King acted. But it was not until the Privy Counci l 
ceased to combine deliberative and executive functi ons, that 
the office of Secretary of State assumed its presen t importance. 

Before this change took effect, a Secretary of State assisted 
at the private discussion of business to be brought before the 
Pi ivy Council, he was a necessary instrument for carrying out 
the pleasure of the King, and might even be a personage 
whose opinion earned great weight, and yet he exercised little 
independent discretion in the transaction of business. He 
was responsible directly to the King and the Council, re¬ 
motely, to Parliament. The Tudors from their own force of 

’ Nicolas, vi. p. o-sviii. 

® Grenville Corresp. iii. i6 note. 
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character had given importance to the office. It was some- Increased 
thing to be the exponent of the will of one who always had a 
will of his own. But throughout the 17th century we lind 
no Secretary of the calibre of Cromwell or Cecil, and in the wient. 
reign of William III Sir William Trumbull resigned the office 
because, when the King was in Holland, the Lord Justices in 
Council treated him ‘ more like a footman than a Secretary^.’ 

But the Secretary was not the servant of the Cabinet, as he 
had been the servant of the Council. He had been the 
medium of communication between the King and his Council, 
and between the Crown in Council, the recognised executive, 
and the outside world. But when the Privy Council became 
an administrative department,~and~fEc Cabinet took its place 
as tKe motive power, a body unrecognised by law, the 
Secretary of State as member of this inner circle, became 
more independent, more responsible and more important. 

Domesticj'Tbreign, and colonial business which had been 
transacted by Committees of the Privy Council passed into 
the hands of the Secretaries, and they became the authorised 
exponents of the King’s pleasm’e in the various departments 
of government. In the management of his department each 
Secretary is checked by the collective responsibility of tho 
Cabinet, but he does not receive the orders of the Council, 
nor, since the King ceased to preside at Cabinet meetings, 
does he work under the constant control of the Crown. 

Increased responsibility to Parliament adds to the power 
of every Minister, for responsibility to Parliament means that 
the Minister is accepted by Parliament and has the support 
of Parliament at his back. Thus the Secretary of State has 
grown from being merely a confidential servant to be a great 
executive officer. 

So much for the general history and powers of a Secretary 
of State. I will now speak of his departmental duties. Prom 
the Revo lution until 1783, except during the temporary ex¬ 
istence of the Scotch and the Colonial Secretary, the duties of 

* Shrewbbiiry Correppon leEce (Coxe), 504. 
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the two Secretaries were divided by a gfeog-raphical division 
of the globe into Northern and Southern Departments. The 
duties of the Northern Department consisted in communica¬ 
tions with the northern jiowcrs of Europe, those of the 
Southern included our dealings with France, Spain, Portugal, 
Switzeiland, Italy, Turkey, as well as Irish and Colonial busi¬ 
ness and the work of the Home Office. The burden thus laid 
upon the shoulders of the Southern Secretary seems enormous, 
but it is in trath more apparent than real. Irish business con¬ 
sisted mainly in communications as to general polic}^ passing 
through the Secretary of State from the Ministry to the Lord 
Lieutenant. The colonies were few, communication with them 
was difficult, and some part of the business relating to them 
was, prior to 1768 and after 1782, discharged by a Com¬ 
mittee of the Privy Council. The bulk of the present work 
of the Home Office is the creation of modern Statutes. The 
Secretaries of the last century represented the Foreign Office 
cutTn two with some miscellaneous business assigned to that 
portion which dealt with the southern powers of Europe. 

But in 1782 the duties of the two Secretaries were re¬ 
arranged. The Southern Department became the Home 
Office, retaining the Irish and Colonial business; the Northern 
Department became the Foreign Office. Meantime the con¬ 
stitutional position of the army was singularly confused. The 
Secretary at War, who was not a Secretary of State, was 
responsible to Parliament for the payment and civil control of 
the army, he directed the movements of troops, but these had 
to be sanctioned by a Secretary of State. Until-1794 this re¬ 
sponsibility rested with the Home Office, but in 1794 a third 
Secretary of State was appointed, who was to manage the 
affairs of war exclusively, and in 1801 the business of the 
CdTonies was assigned to the same Secretary^. 

The long peace which followed the Napoleonic wars, and 
the rapid growth of our colonies, caused the war duties of the 
Colonial Secretary to fall into the background, and during 
* See, as to the duties of the Secretaries, Haosard, Pari. Deb. 33, p. 893, 
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the Crimean War, in 1854 , it became necessary to appoint a a separate 
Secretaiy of State for War, who should he solely responsible 
for the morcments, payment and civil control of the land Ibices 
of the nation. Thelast addition to the Secretariat is the Secrc- The ludia 
taiylirState for India, appointed first in 1858, when the blast 
India Company’s powers were taken away and the government 
of India passed into the hands of the Ministers of the Crown. 

Except in so far as Statute gives powers to one or other of 
the five Secretaries of State, each is capable of performing any 
one of the functions of the various departments which I have 
briefly described^. The Secretaries arc in this respect like the 
Judges of the High Court of Justice, each individually possesses 
and may exercise the powers of any one of the others, but as 
its special business is assigned to each of the divisions of the 
High Court, so is a special department of government as¬ 
signed to each of the members of the Secretariat. Each and 
all are primarily the means by which the royal pleasure is 
communicated the work of each department is the work Of 
the~ Crown, acting on the advice of resjionsible Ministers, and 
for such action and advice each of these Ministers musFanswer 
to Parliament. 

The Secretaries of State are all appointed in the same 
manner by the delivery to them of three seals, the Signet, 
a lesser seal, and a small seal called the cachet : all these are 
engraved with the royal arms, but the signet alone bears the 
royal arms with supporters. 

‘ The office of Secretary of State in the legal sense depends on 
the grant and delivery of the seals. The title of the office Is “ one 

‘ Mr. Pitt in 1797, defending the creation of the third Sccretarysliip, denies 
that ‘ each office of Secretary of State has (not by custom or convenience for 
practical purposes, but by law) a particular designation, department and 
division. I say the office of Secretary of State has no such department, 
designation and division, but is in the legal sense independent of any such 
distinction.’ 33 Pari. Hist. 776. 

Much discussion took place in 1812, when the Prince Regent employed a 
Private Secretary, as to the constitutional position of such an officer. The 
House of Commons was assured that he was quite ‘ incapable of receiving the 
royal commands in the constitutional sense of the words or cf carrying them 
into effect.’ In fact he is not a means of expressing the official will of the 
Crown. Cobbett, Pari. Debates, 23, p. 339. 
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of his Majesty’s principal Secretaries of State.” By the grant and 
the delivery of the sealsevery one of these persons Ijecomes a 
legal organ to countersign any act of State, and he is placed after¬ 
wards in that department of business which his Majesty thinks fit 
to allot for him.' (33 Pari. Hist. 776.) 

'J'he Sea’s. The si^'nct is of these seals the one which has the longest 
history, for the custody of it was the primary duty of the 
King’s Secretary long before the Secretary became head of 
Ante, pp. a department. The statutory requirement as to its use has 
been set forth earlier. 

For this purpose the Secretary of State had an office and 
four clerks, and as the Secretaries increased in number, the 
Signet Office was considered to pertain to all alike, but the 
business was transacted through the Home Office. 

'4& 15 This use of the Signet wixs abolished in 1851. The duties 
Vict, 0.82. ” . 

heretofore performed by the Clerks of the Signet, and not 

superseded by this Act, were to be performed in the Home 
Office. But such use of the Signet as continues to be made 
docs not call for the intervention of the Home Office. In 
the Foreign Office tho instiumonts which authorize the 
affixing of the Great Seal to powers to treat, and ratifications 
of treaties pass under the Signet as well as the sign manual, 
and are countersigned by the Secretary of State. In the 
Ante, p 47. Colonial Office, the Signet is affixed to Commissions, and also 
to Instructions; these last pass the sign manual but arc not 
countersigned by tho Secretary of State. 

The second seal is used for royal warrants and commissions, 
countersigned by the Secretaries of State. 

* It is stated in Tedd, Pail. Gov. in England, ii. 495, and elsewhere, that 
a Secretary of State receives letters patent appointing him during pleasure. 
This 13 not so. Patents used to be issued from the time that a second 
Secretary was first appointed in the 15th century, and in tlie case of the 
Secretary of State for War in 1855, a supplementary patent limited his general 
p(.iwci s m respect of military appointments and discipline until 1861. But iil- 
thougli the Chancellor of the Exchequer in 1856 assured the House of Commons 
that I’atents slionhl be required to be taken out by the Secretary of State, and the 
consequent fee of £200 exacted from them, the Patents are not, as a matter of 
fact, issued. Nor in any case would they affect the powers of the Secretary, 
for these follow the seals. 
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The cachet is used to seal the envelopes of letters con¬ 
taining communications made personally by the King or 
Queen to a foreign sovereign. 

Thus in the Foreign Office all three seals are used. In the 
Colonial Office the first two; the second only in the Home 
Office and War Office ; while none are used in the India Office. 


§ 5. The Treasury and Exchequer. 

The Normans introduced into our institutions a methodical The Noi- 
system of finance. The Exchequer was the Curia sitting for chequer, 
financial purposes. But there were certain officers of the 
Curia whose duties lay specially in the Exchequer, and a 
clerical staff appropriate to the business of the department. 

The Exchequer consi sted of two offices, the Uppe r and t he 
Lower: the first was a court of Acco2(nt, the second of Ecce ipt, 

What was due to the King was ascertained in the Exchequer 
of Account and paid in to the Exchequer of Receipt, and for 
payments made in the latter acquittance was obtained in the 
former. The procedure of the Exchequer will be dealt with 
in a later chapter. I am here concerned with the staff. 

The Lord-Treasurer. 

'I'he Treasurer and barons sat in the Upper Exchequer^ to 

' The Dialogus de Scaccario gives a description of the Upper Exchequer or 
Exchequer of Account whicli may bo thus illustrated :— 



Bishop of Winchester 
Tre.isiirer 
Keeper of Chancery Roll 
Chancellor’s Clerk 
Constable’s Clerk 


i-a O o O O 


Clerk of Chamberlain with Tallies 
‘ qindaiu a rege niissi.’ 
Accountant 
Necessarii 
Head Clerk 



is 


It is plain that the position of Treasurer is one of less dignity than that of 
VOL. II. M 
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1'he take account of what was due to the King-, and to exercise 
Treasurer. ^ financial conlroP. The Treasurer was also respon¬ 

sible for the receipts and issue of the revenue in the Lower 
Exchequer. He was the connecting- link be twee n the two 
d('partrnents, but by no means the most imjjortant person at 
the Exclicquer board. Kathcr he was a busy official, necessary 
to tile business of the office but overshadowed in dignity by 
tlio Jirsliciar and Chancellor. IiTfhe redgh of ILchariTT fhe 
Chancery was separated from the flxc hequer , and the Trea surer 
was thus relieved from subordination to one of the greater 
officers oF StateThe Great Seal was now no longer used for 
Exchequer purposes, and in the reign of Henry III the Chan¬ 
cellor of the Exchequer was brought into existence, partly to 
take charge of the Seal of the Exchequer, partly to be a 
clicck on the Treasurer 

The Erom the full of Hubert de Burgh in 1233 the office of 

txtheiiuei yjipiJly J^st imjiortanee, till, before the end of the 

reign of ITenry HI it disaiipeared. This further increased 
the imjiortance of the T’reasurer. In 1300 the Exchequer 
was fixed at \Ve.stminster, and the Treasurer and barons were 
IbiInd(Toii to hear pleas between the King’s subjects^. The 
attempt to coniine the jurisdiction of the Exchequer to re¬ 
venue cases was evaded by fictions, and the judic ial busines s 
which had been tran.sacted before the barons in the Exchequer 
oTilcconnt passed into a definite Court—^tlie Court of Ex¬ 
chequer. Erom the beginning of the 14th centu^ a Chief 
Baron presided over this Court®. 

those who sat beside the .J ustieiar. Ills proper place would have been at right 
angles to the Justiciar, but that place was temporarily assigned to the Bishop 
of Winche.ster. • Thomas, Hist, of Public Departments, 37. 

‘ Madox, History of Exchequer, cli. iv. s. 10. 

^ Ibid. eh. xxi. s. 3. The Chancellor of the Exchequer was not the ‘ lieu¬ 
tenant' of the Treasurer. The lieutenant was merely a deputy to whom the 
Treasurer might from time to time a-csign his duties. Madox, ch. xxi. s. 2. 

‘ 28 Ed. I. I. c. 4. This clause of the articuH mper cartn» did but enforce 
a rule the breach of which had been matter of frequent complaint. See 
Mado.x, ch. x.xii. s. 2. 

* Haydn, Book of Dignities, 381. Madox, ch. xxi. s. 3. The title, ‘capitalis 
baro,’ seems to have been first used in the ease of Walter Norwich in 1317. 
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Henceforth the office of the Treasurer increased in import- The Lord 
ance, but it is not till near the end of the i6th century that Troaaurci. 
he became an officer of State so engrossed in the general 
policy of the country as to be unable to attend personally to 
the detail of his department. Lord Burleigh was the first to 
employ a secretary to communicate his instructions to the 
Exchequer of Receipt^. Before this time the title underwent 
a change The person holding the office had been called 
the King’s Treasurer or the 'rieasurcr of the Exchequer, but si lltn 
when he became the second officer in dignity after the ? ^ • 

Chancellor his title of King’s Treasurer dev^elopes into that 
of Lord Pligh Treasurer. He was also Treasurer of the Ex¬ 
chequer, but the offices were distinct: the first was conferredT 
by delivery of a white staff, the second by patent; t^ first 
wa^ a great office of State; the second ^finced him at the 
head" of the Exchequer^ 

The office of Treasurer was first put into Commission on The Com- 
the death of Lord Salisbury in 1613. From this period, oftlw 
though the Treasurers transacted business in the Exchequer 
of Receipt until 1643, the Treasury has become a separate 
department; its authority is necessary for the issue of money 
from the Exchequer of Receipt, and it exercises the financial 
control once possessed by the Exchequer of Account. When 
at the Restoration the Treasury was not only put for a short 
time into Commission, but located in a separate set of rooms 
at Whitehall, the severance of Treasury and Exchequer was 
complete. The Upper Exchequer may by that time be said Severance 
to have passed away into (i) a law cou rt—the Cou rt of Ex- 
chequer, (ii) a body of auditors, of whom I shall have to speak 

* Madox, p. 568. Report on Public Income and Expenditure (1869), i. 335. 

“ Thomas, Hist of Public Departments, p. 4. 

® See the account of the admi^<8ioIl of Godolphin; Thomas, Hist, of Public 
Departments, p. 2 ; and of Harley, Calendar of Treasury Papers, vol iv, pre¬ 
face. The first account is taken from the Black Book of the Exchequer; the 
second from an entry made on a fly-leaf of the Treasury Minute Book. It is 
difiicult to conjecture from these accounts what would have been the duties of 
the Lord High Treasurer if thestaflf and the patent had been conferred on dif¬ 
ferent persons. 


M 3 
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later, and (iii) a department—the Treasury. The office of Lord 
High Treasurer was fillcdTronTtime to time until the 13th 
October, 1714, when the Duke of Shrewsbury resigned the 
white staff. Since then the Treasury has always been in 
Commission. 

By the Act of Union with Scotland, the Scotch and English 
Treasuries w'cre merged, hut after the Union with Ireland the 
office of Loid High Treasurer for Ireland was continued until 
r8i6. 

The Treasury Board. 

The Treasury Board is created by letters patent under the 
Great Seal appointing the persons named therein to be Commis¬ 
sioners for executing the office of Treasurer of the ]5xchequer 
of Great Britain and Lord High Treasurer of Ireland. 

The Board consists of the First Lord, the Chancellor of the 
Exchequer, and a varying number of Junior Lords. 

Until 1711, whenever the Treasury was put into Commission, 
the King named all the Lord.s, and the First Lord was only a 
more important minister than the others, ‘primus inter 
pares h’ Since 1711 the First Lord has nominated the Junior 
Lords, and since the Minist ry of Sir Robert Walpole (17^1- 
The Prime 1742) t he office of First Lo rd has usuall y been associ ated 
aa First "with the ])osit ion of Prime Minister. The exceptions to this 
Dord. kinds. 

I'^xcep- There have been occasions in the last century when there 
lions (I ). definite Prime Minister, as in the chaotic state of 

parties after the fall of Walpole, when Lord Wilmington was 
First Lord of the Treasury, while Carteret and Henry Pelham 
struggled for ascendancy in the Ministry, or again when 
William Pitt the elder was Secretary of State and controlled 
the policy of the country, while Newcastle distributed the 
patronage as First Lord of the Treasury; or again as in 
the coalition Ministry of 1783 when the Duke of Portland, 
who was first Lord, was Prime Minister only in name, and 
Fox and North divided the responsibilities of Government. 

’ Todd, Pari. Gov. in England, ii. 424. 
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There have also been occasions when the Prim e Minist er Excep- 
has deliberately chosen an office either less or more laborious 
th^ that of First Lord. Thus Lord Chatham in 1766, when 
entrusted by George III with the formation of a Ministry, 
chose the office of Lord Privy Seal. At this time the 
Treasury Board met twice a week for the transaction of 
business, and Chatham was perhaps desirous of being re¬ 
lieved from these routine duties. Fox in 1806, and Lord 
Salisbury in 1885 and again in 1887, chose to combine the 
duties ofTPoreign Secretary with those of Prime Minister. 

Such an arrangement seems hardly practicable nowadays, 
unless the Prime Minister is a member of the House of 
Lords. To control the general policy of the country, to 
manage the business of the Ministry as leader of the House 
of Commons, and to superintend an important department 
of Government, is a combination of duties hardly within the 
compass of one man’s powers. Mr. Gladstone united the 
duties of Prime Minister and leader of the House of Com¬ 
mons with those of Chancellor of the Exchequer for a few 
montlis in 1873 and 1874 when Parliament was not sitting, 
and again from the spring of 1880 to the beginning of 1883, 
but this combination tends to become less frequent h 

In 1885 the Fii-st Lord, Lord Iddesleigh, was neither 
Prime Minister nor a member of the House of Commons. 

The arrangement was anomalous, though the largo experience 
of Lord Iddesleigh in matters of finance may have rendered 
it not inconvenient. 

The First Lord of the Treasury has a large patronage but Duties of 
takes no part in the duties of the Treasury, unless questions 
should arise in the business of the department which the 
Chancellor of the Exchequer cannot settle; in such a case his 
position as titular head of the Board and as Prime Minister or 
leader of the House of Commons adds weight to his decision. 

The Treasury Board does not now meet except on extra- 

' Pitt, Addington, Perceval and Peel are the only other instances in the last 
100 years. 
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B(i.sjne‘>s of oi'cliDary occasions, but until the beginning of the present 
Board!'^^ centuiy its mpetings were a reality ^ The Lords of the 
Treasury, and the Chancellor of the Exchequer, sat round 
the tabic, at the head of which the King, till the accession 
of Cicorge III, used to preside^ seated in a large chair, 
which is still in the Treasury offices; the Secretories attended 
with their papers; these were discussed and minutes kept by 
the Sccrelanes which were drawn out and read the next day. 
Ihisiness increased during the great wars of the last century, 
till it grew beyond the powers of a Hoard to transact; the 
meetings became formal, taking place twice a week; after 
1827 the First Lord and Chancellor of the Exchequer ceased 
to attend; the business was prepared beforehand for the 
sanction of the lords ^ Since 1856 the meetings have been 
discontinued; individuals are now pereonally responsible for 
lousiness which is transacted under the general control of the 
Cliancellor of ibo Exchequer. 

T//e Chancellor of the Ea'cheqner. 

Tho Chancellor of the I'ixchequer is always one of the 
Commission of the Treasury, but he is appointed Chan¬ 
cellor of the Exchequer and Under Treasurer by separate 
patents, and by the recei])t of the Exchequer Seals. 

Duties of His duties oiiginally consisted in the custody and employ- 
If thc I'v of the seal, in the keeping of a counter-roll which should 

i-hcMiupr. check the accuracy of the roll kept by the Treasiuer, and in 
the discharge of certain judicial limctions in the Exchequer 

* In the reign of Anne Uie Board eat on four <lays of the week ; on Monday, 
it dealt with Scotch and Irish business; on Tuesday, with the Treasurer of 
the Navy in the morning, Commissioncis of the Customs in the afternoon; 
Wednesday, in the morning it made up the cash paper for the week, in the 
afternoon it waited upon the Queen to receive her approval of tlie cash paper, 
and to obtain her signature where necessary to warrants; on Friday, it received 
the Paymaster of the Forces and the Secretary of War in the morning, and 
the auditois and other officers of the revenue m the afternoon ; Thursday was 
reserved being a ‘council day,’ and on Saturday the Board seems to have taken 
a holiilay. Calendar of Treasury Papers, vol. iv. p. xv, 

’ George III gave up the hereditary revenues for a fixed Civil List and so 
had no personal interest in the business of the Treasury. 

’ Commons Papers, 1847, *™i. 141-8. Evidence of Sir Charles Trevelyan. 
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of Account, of which there remains but one, and that merely 
formal. The more strictly financial duties of the Chancellor 
of the Exchequer belong to the post of Under Treasurer, which 
was connected with his office in the reign of Henry VII 

The post was not of great importance so long as the Treasury Recent im- 
Board was in active working. Throughout a great part of 
the last century it was not necessarily a Cabinet office, unless 
held in conjunction with the first Lordship of the Treasury 
In 1809 Mr. Perceval offered the post to Lord Palmerston, 
who was then 35 years of age, and had made one speech in 
the House ! ‘Annexed to the office,’ says the latter, ‘he offered 
a seat in the Cabinet if I choose to have it, and he thought 
it better that I should have it.’ Mr. Perceval added that as 
a matter of course he should take the principal share of the 
Treasury business both in and out of the House 

As the Treasury Board has diminished, so the Chancellor 
of the Exchequer~ ha8 ri sen, Pn I mportance . i^tKe present 
time he is in fact a Finance Minister with a Board to support 
him, of which Board either the ^ime Minister or the Ijeadcr 
of the House of Commons is the principal member. The im¬ 
portance of this support is obvious when we consider what are 
the duties which now fall upon the Treasury, of which the 
Chancellor of the Exchequer is the Parliamentary chief. 

The duties of the old Exchequer of Account and of the Oliangc in 
Treasurer were to the King. It was the business of the office 
to see thaFthe King’s debtors paid all that they owed, and 
that the King’s creditors got no more than was their due. 

The duties of the Treasury and of the Chancellor of the 
Exchequer are to the taxpayer. It is the business of the 
department to see that no more money is asked for than is 
wanted, and that no more money is spent than has been 
authorized by Parliament. The estimates are supervised in 
the Treasury before they are presented to Parliament, and 


^ Report on Public Income and Expenditure, 1869, part 3, p. 335. 

* Memoir of Right Hon. W. Dowdeswell. Cavendish Debates, 576. 
’ Bulwer, Life of Palmerston, i. 9I. 
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Bilk which lay a charge on the Consolidated Fund or on 
money which Parliament is to provide, require the assent of 
the Treasury before they can be introduced into Parliament. 
If this were not so the Chancellor of the Exchequer would 
not be able to balance revenue and expenditure. Besides 
this, tlie Treasury exercises a general control over official 
salaries, fixing them in the first instance, and taking care 
afterwards that work which is paid for is actually done. It 
is responsible not merely for the amount demanded by 
taxpayer hut also for the expenditure of public money in the 
mode indicated by Parliament. With this I shall deal here¬ 
after. It is impossible for the Chancellor of the Exchequer 
to attend personally to these matters in detail, they are 
supervised by the permanent staff of the department; but 
the policy which governs the action of the department is 
indicated by the Chancellor of the Exchequer. 

And he has other duties. It is his business when ho knows 
the amount of the public income, and the extent of the demands 
upon it, to adjust revenue to expenditure, to raise or remit tax¬ 
ation as the occasion may justify, and to discover how money 
may be raised in greatest plenty, with least inconvenience. 

And, again, it is his business to obtain the assent of Parlia¬ 
ment to his plans for the taxation of the year, and assisted 
by his Parliamentary Secx’etaiy to represent the department 
in the House of Commons. The Chancellor of the Exchequer 
and his staff may be regarded as living in perpetual conflict 
with servants of the state, who want more pay than the 
Treasury thinks they are worth—with departments of 
government, which want more money than the Chancellor is 
prepared to ask Parliament to grant—with the House of 
Commons which contests the amount demanded, and the 
mode in which it is proposed to be I'aised—and with the tax¬ 
payer who wishes to have everything handsome about him, 
and docs not like to pay for it. 

It remains to consider the remnant of the Chancellor’s 
judicial powers. The Chancellor and Treasurer were entitled 
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to sit with the Barons of the Exchequer when that Court 
sat as a Court of Equity. Sir Robert Warpole sat and gave 
a casting vote in 1735. But the Equity jurisdiction of the 
Court was taken away in 1841, and the Judicature Act ex¬ 
cludes the ^rneasurer and the Chancellor of the Exchequer 
from judicial powers in the High Court or Court of Appeal. 

But in the appointment of Sherills the Chancellor resumes 
his old place as though in the Exchequer of Account. The 
ceremony which takes place on the 12th of November, the 
morrow of St. Martin, recalls the ancient lilxcheqner, wherein 
the Sheriffs were the connecting link between the shiremoot 
and the Curia. Not only are the Judges summoned for this 
appointment, but all the Members of the Cabinet. The 
justiciarii and great officers of State sit once moie on the 
Exchequer side of the Curia, only the Exehe(iuer and its 
Barons have gone, and the Chancellor of the Exchequer finds 
himself presiding in the Queen’s Bench Division of the High 
Court of Justice. The Queen’s Remembrancer reads out the 
names on the list for the ensuing year, the Judges supply 
names sufficient to complete the number of three for each 
county, the Clerk of the Privy Council reads out excuses, 
and the Lords of the Council and Judges accept or reject 
the excuses. The list is made out, and the subsequent pro¬ 
ceedings take place at the Privy Council 


His judi¬ 
cial powers. 


5 Viet. 0,5. 

.^6 & 37 . 
Viet. c. 66, 
§96. 
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44&46 

Vint. c. 68, 
§ 16. 


The TarUamentary Staff, 

The Junior Lords who, with the Pirst Lord an d Cha ncellor The Junior 
of theTlxchequer, make up the Commission of the Treasury, 
are usually three in number, and there is a tradition, not 
uniformly observed, that there should be an English, a Scotch 
and an Irish Lord. They have from time to time some de- 

' The Sheriffs Act, 50 & 51 Viet. c. 55, does not require that more than 
one great officer of State should be present, and two judges. Practically it is 
necessary that six or seven judges should attend. Eeport of Select Committee 
of Lords on the office of High Sheriff. Com. Papers, 257,1888. The Lords 
of the Council determine the order in which the names shall stand, and at a 
subsequent meeting the Queen pricks the name selected for each county. 
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parimental business assigned to them, and to one is specially 
entrusted the consideration of claims of public servants to 
superannuation allowances. But their duties are mainly 
political; they act as assistant whips and help the Patronage 
Secretary, the senior whip, to bring up the rank and file of 
the Government supporters when required for a division. 

The It will be seen that the Treasury as at present constituted 

has two bides, a political and a financial; the political repre¬ 
sented by the Pirst Lord and the Junior Lords, the financial 
by the Chancellor of the Exchequer. The First Lord is either 
Prime Minister or Leader of the House of Commons, or both (for 
wc leave out of account the anomalous an’angement of 1885), 
and is entrusted with the extensive patronage of the Treasury. 
Each of these groat oflleers has a Parliamentary Secretary, 
iunl the The Paironage Secretary is the subordinate of the First Lord, 
Sewetary! assists him in the distribution of the patronage of the Treasury, 
and acts as the chief Government whip, attending to the main¬ 
tenance of the Government majority in and out of Parliament. 
'Hie The Financial Secretary is the subordinate of the Chancellor 

Jjimncial Exchequer. He is usually responsible for the estimates 

for the revenue departments and the civil service, and for 
votes of credit; he has to do the drudgery of the financial 
and Secre- business transacted in Parliament, to take charge of Bills 
which affect the llevenuo, and to defend the estimates laid 
before the House of Commons. 

Tlie history of these last-mentioned oflicers is somewhat 
obscure. Lord Burleigh appears to have been the first 
Treasurer who employed a Secretary to give his instruc¬ 
tions to the Treasury. The first notice of joint Secretaries 
was, when Lord Rochester was Treasurer in the reign of 
James I; after that there was but one until 1714, when 
there were again two. From the commencement of the 
last century the post was held with a seat in the House 
of Commons^. Since then they have generally, and for 

' See, aa to the history of the Secretary to the Treasury, Thomas, Hist, of 
Public Departments, l6, 17. 
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some time past always, been members of the House. Their 
offices are not places of profit under the Crown^ and they are 
appointed simply by being ‘ called in ’ to the Treasury Board. 

The Permanent Staff of the Treasury. 

So far I have spoken of the Treasury as a body of political 
officers, some connected very remotely, if at all, with the 
management of the public Revenue and Expenditure, others, 
such as the Chancellor of the Exchequer and Ih.o Financial 
Secretary, concerned with the general scheme of our financial 
policy, or with its exposition and conduct in Parliament. 

But these political officers who change with the rise and 
fall of parties are the temporary chiefs of a permanent staff'. The Per- 
The practical inconvenience of frequent change in the Secret- Secretary 
aries of the Treasury was felt in 1805, and was met by the 
c reat ion of a Permanent Secretary, whose office is incompat¬ 
ible with a seat in Parliament, whose duty it is to supervise 
the daily work of the Treasury, and to inform and assist the 
Parliamentary representatives of the depai-tment. 

The wide-reaching financial control exercised by the and staff. 
Treasury over all the departments of Government, gives a 
peculiar importance to its permanent staff; for all estimates 
must be approved by the financi.al head of the Treasury, the 
Chancellor of the Exchequer, and the details of these esti¬ 
mates must necessarily be scrutinised by the persons who are 
from long experience familiar with such matters, and can 
supply the Chancellor with materials for forming conclusions. 

All expenditure must, in one form or another, receive the 
authority of the Lords of the Treasury. Statutory control 
is given to the Treasury in respect of the form of keeping 
the public accounts; and in other matters of departmental 
expenditure the Treasury possesses, either by Statute, by 
custom, or by arrangement, a wide supervision. 

This control can only be efficient, or even possible, by reason 
of the permanence of the body of officials who exercise it. 
Economy can only be maintained by constant watchfulness 
over the springs and sources of expenditure. It would be 
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idle to expect officials, who were dependent for their position 
on the continued existence of a g’overnment, to take up the 
threads of departmental policy just where their predecessors 
had laid them down, to incur the unpopularity which is the 
lot of the economist, without the prospect of seeing- the fruits 
of their labours. The importance of the permanent Civil Ser¬ 
vice will be dealt with later: but it is impossible to conclude 
any account of the Treasury and its powers without alluding 
to the necessity to such a department of a skilled and 
permanent staff*. 

Dtpart- In close connection with the Treasury are several depart- 
jiected w”h Clients of government. The reason of such connection differs 
'liuaMiiy, different cases, as does the character of the connection. 

Of some of these dcj)artments I shall have to speak later in 
dealing with the revenue and expenditure of the Crown. 

Contiol The CompIroller and Auditor-Oencral is an olficial indepen- 
Aiulit. ffent of any government department, but discharging functions 

which keep him in constjnit communication with the Treasury: 
for the dcpaitments of government cannot obtain money 
without the intervention of the Treasury, and the Treasury 
cannot supply their needs or check their expenditure without 
the aid of the Comptroller and Auditor-General. 

The other departments which are in immediate connection 
Collecting -with the Treasury are of two kinds. First, those which are 
revenue, concerned with the collection of the revenue, such are the 
Commissioners of Customs ; of Inland He venue; of Woods 
and Forests, i. e. of the Land Revenues of the Crown; and 
the Postmaster-General. 

I'Apendi- Secondly, those which are concerned with the expenditure 

lure of , , ,. . , . . ^ 

public of the public money, either ministerially, as in the case of 
money on Payjf,aster-GeneraP and his staff, or on certain matters 

* The office of Paymaster-General has by successive Statutes, 4 Will. IV, 
c. 18, 5 and 6 Will. IV, c. 35, and ii and 12 Viet. c. 55, absorbed all the 
offices through which public money voted by Parliament was previously paid. 
The office is political, but honorary. The duties are discharged by the per¬ 
manent staff of the Pay Office, with powers granted by the Paymaster-General. 
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of public use, ornament, or convenience. Under this last head public 
fall the offices of First Commissioner of Works and Public 
Buildings and of Deputy Master of the Mint; of the staff 
of the National Gallery and National Portrait Gallery ; of 
the London Gazette^ which gives authentic information of 
acts of State ; of the Parliamentary Counsel who endeavour so 
to draft the Bills containing the Government measures as 
to defy the unskilled ingenuity of the private member; of the 
Civil Service Commissioners who conduct the examination of 
candidates for 'junior situations in any of Her Majesty’s Civil 
establishments.’ The nature of the control exercised by the 
Treasury over these offices varies very much. In some cases 
the Prime Minister recommends to the Queen the appoint¬ 
ment of the departmental head, while the First Lord appoints 
the staff, and its numbers and emoluments are controlled by 
the Treasury. In others, the appointment of the chief and 
his staff, or some of them, rests with the First Lord. 

The Heads of the Post Office and the Board of Works are 
political personages, changing with the change of govern¬ 
ment. Others of these departments arc wholly composed of 
members of the permanent Civil Service. Of some it will be 
necessary to speak more in detail hereafter. Others must 
merely illustrate the character of the Treasury control over 
the public services. 

§ 6. The Post Office. 

The Postmaster-General is a political officer appointed 
from time to time by letters patent under the Great Seal. 

From the early part of the 16th century it would seem that History of 
postal arrangements existed, not for public convenience, but 
for the use of the King and his Court, and these were under 
a Master of the Posts. In the reign of James I and Charles I 
posts were organized for general convenience, and from the 
reign of Charles II they furnished an appreciable item of 
the revenue settled upon the King. But until 1710 the 
duties were carried on by one or more persons under the super¬ 
vision of a Secretary of State. 
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9 Anne, In 1710a Postm.aster-General was created to hold office by 
^ Letters Patent: and the office lell nnder the disabilities attach¬ 

ing- to new offices by the Place Bill of 17^7- Throug-hout 
the last century, and until 1823, the office was held usually 
by two joint Postmasters; since then it has been held by one 
person. Except for the short jjeriod of Mr. Canning’s Minis¬ 
try, it was always held by a peer, with a view to the Parlia- 
20 c% ,^o nicntary representation of the Post Office, until in 1866 the 
Vict. c. 55. removed and the Postmaster-General rendered 

capable of sittings in Parliament, subject to the rule that ac¬ 
ceptance of the office vacates the seat of the holder, leaving 
him eligible for re-election. 

In 1831 the English and Irish Post Offices, which had 
until that date been under scpai-ate management, w’ere 
bro'ight under one head, and since 1837 the office of Post¬ 
master has been regarded as political, changing hands with 
changes of Ministry. 

The year 1837 marks an epoch in the history of the Post 

7 Will. IV Office. In that year a group of Statutes was passed, one of 
& I Vict , . , , , . . ... , 

c. 32. which repealed in its entirety the immense mass 01 legisia- 

IbiJ. c. 33 tion Avhich had then accumulated about the Post while 
another defined its privileges and conditions of management. 
It is the latter Act which gives a monopoly to the Post 
Office in the carriage of letters and newspapers : private 
enteriuiso is not allowed to compote with the Government, 
although in the process of crushing private competition the 
Post Office may be stimulated to new effoi-ts for meeting 
the public convenience. 

Position of The position of the Postmaster-General is exceptional. 
ina‘»tcr- From one jioint of view the office is a department of the 

General : revenue ; but, unlike other such departments which are 
merely concerned with collection and receipt, the Post Office 
is a business, immense in compass and variety, conducted 
primarily with a view to the public convenience, but also 
Po8t,ch.vi. as a source of revenue, and it is under this heading that I will 
sec. 1. § 4. mention the various duties undertaken by the office. 
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The Postmaster-General has therefore a wide field of ad¬ 
ministration to cover, and can exercise a large initiative in 
the suggestion and advocacy of new means for increasing the 
usefulness of his department. But his powers arc conferred his powers 
and very precisely defined by Statutes, and their excreise, sutute 
wherever it goes beyond mere regulation and touches the 
revenue, is subject to Treasury control. 

IJis power to fix rates of postage where they are not subject to 
settled by Parliament must be used subject to the approval controh^ 
of the Lords of the Treasury : so too with regard to contracts 
for conveyance of mails by packets. When these have been 
authorized by Parliament, the rates, unless fixed by Parlia¬ 
ment, must be settled by the Postmaster-General, with the 
consent of the Treasury. 

His regulations as to the Post Office Savings’ 33anks, and 
money-orders, arc in like manner subject to the approval 
of the Treasury, and the consent of that department is re¬ 
quired to enable him to purchase, sell, or exchange land, and 
to ])urehase, lease, or regulate the business of the Telegraph 

His position is in this respect different to that of the other 
chiefs of great spending departments. The Treasury has a 
voice in the amount of the sums asked of Parliament for the 
various services of the army and the fleet, but the assent of 
the Treasury is not required to the pattern of a new rifle 
or the design of a ship. In the department of the Post¬ 
master-General Parliament lays down the rules of manage¬ 
ment in great detail, and leaves it to the Treasury to see 
that these rules are carried into effect. The Postmaster- 
General is no more than the acting manager of a great 
business, with little discretionary power except in the exer¬ 
cise of the very considerable patronage of his office. He may 
suggest to the Government an extension of postal arrange¬ 
ments with foreign countries, which the Queen may effect by 

’ I have not attempted to give references to the numerous statutes by which 
the powers of the Postmaster-General are conferred and defined. Sucli infor¬ 
mation may be found in the Chronological Table and Index to the Statutes. 
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treaty: but it is in his place in Parliament alone that he can 
introduce new methods for the conduct of his business, or new 
departments of work to be undertaken by his office. And it 
is from his Parliamentary position that his office derives the 
influence which gives it importance. 

§ 7 . The Admiraft// Board. 

The The Admiralty Board, like the Treasury Board, represents 

Board^^*^ a great office entrusted from time to time to Commissioners 
appointed by letters patent under the Great Seal. The office 
is that of Lord High Admiral, and it has been in Commission 
since 1708, except in the year 1827, when for a short time 
the Duke of Clarence was Lord High Admiral. 

But before 1832 the Admiralty Board was not entrusted 
with the entire management of naval affairs : it dealt with 
‘ the ap])ointment and promotion of officers, the movements 
of ships, and the general control of the policy of the navy^.’ 
Navy There wore two Boards subordinate to it, the Navy Board, 

’ which dealt with pay and stnres, other than ordnance, or 

Victualling victuals, and the Victualling Board, which attended to the 
' snpj)Iy of meat, biscuit, and beer ; besides these the Treasurer 

of the Navy, f hough a member of the Navy Board, had a 

sejjarate oflico; he obtained from the Treasury and paid over 
the sums which the Navy Boaifl directed him to pay 

In 1832 Sir James Graham, then First Lord of the Ad¬ 
miralty, obtained the passing of an Act which abolished these 
i'oinl)ineil ^ 1 ^ two Boards and placed thou- duties in the hands of officers 
WiU IV^ each of whom was subordinate to a Loid of the Admiralty, 
c. 40, Three years later the office of Treasurer was abolished, and its 

s&6Will. duties assigned to the Paymaster-General. 

IV c . 

’ ■ Thenceforth the entire business of the Navy has been con¬ 

ducted under the supervision of the Admiralty Board. The 
Letters Patent constituting the Commission of the Admiralty, 
after revoking the previous Patent, appoint certain persons 

‘ Report of Royal Couimission to enquire into civil and professional ad¬ 
ministration of naval and military departments, 1890 [c. 5979], Appendix I. 

“ TTie Laws, &c. of the Admiralty of Great Britain civil and military, vol. 
u. p. 410 (published 1746). 
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named to be Commissioners for executing- the office of Lord 
High Admiral, with power to do everything which that 
officer might do, if in existence, to discharge all the duties 
which had once been done by the Navy and Victualling 
Boards, and to make all appointments, not only professional, 
as the Lord High Admiral had been wont to do, but in the 
civil departments of the service. 

It will be necessary hereafter to speak again of the Ad¬ 
miralty and its working in a chapter on the Armed Forces of 
the Crown, but at the risk of repetition some points may be 
mentioned here. 

The Board as at present constituted consists of a First The Boanl 
Lord, four Naval Lords, one of whom is Controller of the 
Navy, and a Civil Lord, a Financial and Parliamentary “Mission- 
Secretary, appointed by the Board, who changes with a 
change of Government, and a Permanent Secretary, who 
holds his office indejiendent of political changes. But the 
Board is not co-extensive with the Commission of th e A d- 
miralty. It includes these two Secretaries who are not 
named in the Patent . 

{i) The Board now meets usually once a week or oftener its meet- 
if the First Lord so pleases. In former times it met more 
frequently, but much of the administrative work is now done 
independently by the Lords in their respective departments. 

(a) Lords Commissioners are nominally on an equality: itsmem- 
the Patent makes no distinction in their respective positions: th^lArst 
the First Lord is only prmus inter pares, and every order 
of the Board must come from two or more members. But 
in fact the First Lord is supreme, and for two reasons. 

The First Lord has for a very long time been a Cabinet 
Minister, he has therefore the force of the Cabinet behind 
him. If the other Lords differ from him at the Admiralty 
Board he can say that unless his wishes are earned out he 
will not remain a member of the Board If, as would be 

* See evidence of Sir John Pakington. Report of Select Committee of the 
Commons on the Board of Admiralty, iS6ij p. 185. 

VOL. II. N 
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prol)al)le, the other members of the Cabinet support the First 
Lord af?ainst his colleagues, the Queen would be advised to 
issue fresh Lettci-s Patent constituting a new Commission of 
the Admiralty, in which other names would be substituted 
for those of the dissentient members of the Board. 

Again, Orders in Council of 1869 and 187a make the First 
Lord responsible to the Queen and to Parliament for all the 
Ijusincss of the Admiralty. This does directly for the First 
Lord what his position as a Cabinet Minister enabled him to 
do indirectly. lie has to answer for every detail of Admiralty 
administration: he is therefore entitled to insist that he shall 
not be made responsible for action of which he docs not ap¬ 
prove. And the order of 1872 goes further, it not only makes 
the J^'irst Lord responsible to Crown and Parliament, it makes 
the other members of the Board responsible to him for the 
business assigned to their rcsjjectivc departments. 

Their (3) There seems to be some difliculty in defining the 

Wllty U)' fbr which the whole Board is responsible and those 

Jinn ^v'hich individuals are responsible; and a further doubt 

whOther it is the duty of every member of the Board not 
merely to give advice when asked for by the First Lord, 
but to state, unasked, what they consider the requirements 
of the country to beb 

Distri- (4) The distribution of business among the members of 
bushiLs. Board is in the hand.s of tho First Lord. The matter 
may be postponed to another chapter. 

Its mode (5) Of tho two Secretaries to the Admiralty, the Politi¬ 
cal and Parliamentary Secretary is responsible for finance, 
estimates, and the purchase and sale of stores; the Permanent 
Secretary for discipline, recommendation for appointments 
and promotion, and coiTcspondence. But there is besides a 
and object, large permanent staff. The object of the whole constitution 
of the Admiralty is to retain responsibility to Parliament for 
its management by entrusting its affairs to a civilian who 

‘ Eeport of Koyal Commission on uayal and military departments, 1890, 
App. i. 5, evidence of Sir A. Hood. 
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stall represent it in Parliament, and to supply this civilian 
minister with the best professional advice—as to the g^eneral 
policy of the Board—through the Naval Lords, who change 
with changes of government,—as to detail—by means of an 
efficient permanent staff in all the numerous departments of 
naval administration. 


Sectiojt III. 

ReO ULATT\ E OeEICE.S. 

It is not easy to classify the departments of government 
which remain, but there is one large and distinct group which 
consists of a number of Boards. These, unlike the Treasury 
Board and the Admiralty Board, do not represent great office s 
put into Commission ; in earlier times they Avould have been 
Committees of the Privy Council; the oldest of them, the 
Board of Trade, has novel’, strictly speaking, ceased to he such 
a Committee. But the Boards are in most cases phantoms ; 
and the President of each Board, though by its statutory con¬ 
stitution he would pLay a minor jiart among the great officers 
of State of whom the Board consists, is, in fact, the sole head 
of his department. These Boards are not merely indications of 
diminished administrative importance of the Council. They 
mark also the increased activity of the State in compelling or 
controlling the action of the individual in many departments 
of human affairs. 

§ 1 . The Board of Trade, 

This Board has a long history. In i66o Charles TI created History of 
two Councils, one for Trade and one for the Foreign Planta¬ 
tions. These were combined under one Commission in 167a, 
which being revoked in 1675, the control of trade returned to 
the Privy Council. In 1695 the Board of Trade and Planta¬ 
tions was created. This Board was abolished in 1781. The 
sarcasms of Burke ^ on its costliness and inefficiency were 
doubtless justified; but the Board would seem to have had 

^ Burke, Speech on Economical EefuTm; but see lafo of Shelburne, by Lord 
E. Fitz-Maurice, i, 240. 
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difficultieB from a want of executive power, which might 
account for its incapacity. It could collect information and 
make suggestions to the Secretary of State for the Southern 
Department, but it could do no more, and in the hands of 
persons not naturally very zealous to give a return of work 
for tlieir salaries, it became an expensive machine for making 
inquiries which were seldom made, and for having in readi¬ 
ness advice which was seldom asked for. From 178a until 
the present time the Hoard of Trade has been a Committee 
of the Privy Cou n^ constituted by order in Council at the 
commencement of every reign, and consisting of a body of 
great ofTieials with a President and, until 1867, a Vice-Presi¬ 
dent b This Hoard rarely mot, and the duties of President 
and Vicc-Piesident were too nearly akin for a convenient 
ariangomcnt of their business. 

In 1862 it w.as enacted that the Committee of Council 
should henccfortli be described as the Hoard of Trade ^ and in 
1867 the Vice-President ceased to exist, and a Secretary was 
aj)pointcd. Tlie President and Secretary are both capable 
of sitting in the Ifouso of Commons. 

The dutie s of tlie Hoard before J840 were almost entirely 
coi^ltativo, it collected statistics on the subject of trade, and 
was ready to offer ad\icc to the Foreign Office on the"subject 
of commerciaf treaties, and to the Colonial Office on questions 
arising out of our dealings with the colonics. In 1840 it 
b^j-an to acquire its modern executive functions; it was then 
for the first time called iq)on to settle® and approve the by-laws 
of raibway companies. Its duties in this respect grew, and for 
some time the department had a double aspect. It was the 
Committee of Council for trade and foreign plantations; in 
this capacity it met to consider and report to the Colonial 
Office u])on the constitutions proposed for our colonies in 
Africa and Australia \ It was also the Board of Trade, and in 

See Return to an Order of the House of Commons for 1871 [482]. 

• 25 & 26 Viet. c. 69, s. 3. and seo 52 & 53 Viet. c. 63, s. 12. 

’ Hansard, clxxvii. 1880. * Hansard, cvi. 1220, 
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this capacity the President and Vice-President exercised an 
administrative control over railways, harbours, and other 
matters committed to the Board by Statute. Gradually the 
consultative functions dwindled, and the administrative 
functions”grew. In 1865, after some discussion as to the 
relation of the Foreign Office and the Board of Trade, the 
former department established a new division to carry on 
correspondence in commercial matters, not only with the 
Board of Trade, but with representatives of foreign powers 
in lingland; and a few years later in 1872 the consultative 
branch of the Board wholly disappeared 

Wo have then to consider what are the present duties of its re^u- 
tho Board as an executive and regulative office rather than 
as an advising body. 

The part of its present work which most nearly represents Statistics, 
its old functions as an advisor in trade and colonial matters 
is the statistical department. It collects and publishes the 
statistics of the trade of the United Kingdom, the colonies, 
and foreign countries, of agriculture, including the average 
price of corn in England and Wales, calculated from weekly 
returns. In this department too is kept a register of the 
rates of duty levied by foreign countries on British goods. 

In general it may be said that persons in search of statistical 
information on the subject of trade and navigation will obtain 
it at the Board of Trade. 

Beyond this it may be said that wherever the Slate 
regulates trade TnT the interest of the public safety, con¬ 
venience, or profit, it is represented by the Board of Trade 

In some matters the Board exercises ancient royal preroga¬ 
tives transferred by Statute to depai'tmcnts of government. 

In others it represents the modern activity of the State. 

The ancient claim of the Crown to create monopolies in Patents. 

‘ Hansard, ceix. 1150. 

“ I do not attempt to refer the reader to any but the most important of the 
vast accumulation of Statutes whence the Board derives its powers. The 
Chronological Table and Index to the Statutes must be referred to for further 
information. 
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the buying, selling, making or using commodities, was 
limited by an Act of James I to the grant of Letters Patent 
for the exclusive use of new inventions. This ju’crogative 
has been regulated by subsequent Statutes : and t he gra nt of 
patents together with the registration of designs and trade 
maiks^now placed under the superintendence of the Board 
of TradeL^ 

U])on the commercial department is thrown the duty of 
kce])ing the standard of weights and measures, formerly the 
business of the Exche<pier. The entire machinery of Bank¬ 
ruptcy, apart from the consideration of legal questions, is in 
the hands of the Board ^ ; so is the registration of Joint Stock 
Companies conducted by a separate oflice but one included in 
the railway dci)artment, of which something must be said. 

The powers and privileges conferred upon companies which 
provide things of indispensable use or convenience are 
generally speaking exercised under the control of the Board. 

Such bodies ai-e railway and tramway companies, gas and 
water companies. They are in ])osscssion of a practical 
monopoly of things which man cannot do without—light, 
water, and the means of locomotion. The State entrusts to 
the Board of Trade the task of seeing that these bodies act 
with due reganl to the interest and to the safety of the 
public. Safety would seem to be the main object of the 
control exercised by the Board over electric lighting. The 
control is exercised in various ways. 

Where legislation by i)rivatc bill or provisional order is 
required to eflect the objects of the company, a government 
department can effectively intervene. When the company 
is in possession of its powers, it is controlled by inspection of 
works, by approval of by-laws and regulations, by inquiry 
into accidents. 

The Harbour department is one in which the Boai-d exer¬ 
cises an ancient royal prerogative. The soil of ports and 


46 & 47 Viet c. 57. 


’ 46 & 47 Viet. c. 52. 
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navigable rivers was under the feudal land law vested in the 
Crown, and the charge of them was a part of the royal duty 
to secure the safety of the country from hostile invasion and 
the due payment of revenue arising from the customs. 

These prerogatives re-appear in the departments of govern¬ 
ment which have charge of ports. The Commissioners of 
the Treasury determine what shall be landing-places for 
merchandise, the Board of Trade has charge of harbours, 
subject to the intervention of the Admiralty where national 
safety is concerned, and of the Commissioners of AYoods and 
Forests as regards the pecuniary interests of the Crown in the 
soil Closely connected with its responsibility for the main¬ 
tenance of harbours is its control over the bodies to whom is 
entrusted the business of managing lighthouses and the Light- 
funds for their maintenance. Less closely connected, but 
the same character, is its power of regulating sea fisheries. 

The IVIarine department offers a very complete representa¬ 
tion of State control over commercial transactions. 

A merchant ship when built is measured, her name entered Merchant 
with a deseription of her in the books of the Board, and a 
certificate of registry given to her owner which is hencefor¬ 
ward the evidence of her identity and nationality; the register 
is, in addition, the owner s title, and this does not merely put 
his title under the protection of a department of government, 
it enables him by a change of the registered name to convey 
his ship to another with the minimiim of expense. 

The safety of ship and crew is the next concern. ‘ The 
officers of a merchant ship are required to pass examinations 
in technical proficiency, and to produce evidence of character ; 
they then receive certificates enabling them to act as 
masters, mates, and engineers®.’ Certain rules are made 
and enforced by the Board for the conduct of officers and men, 

^ 25 & 29 Viet. c. 69. 

’ These are the Trinity House in England, the Commissioners of Northern 
Lighthouses in Scotland, and the Commiasionera of Irish Lighthouses for 
Ireland. 

® The State in its Relation to Trade, Sir T. Fairer, p. 123. 
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for the settlement of disputes, and for the discharg-e of the 
crew, with their due wages if at home, with means of return 
if discharged abroad. 

Besides securing that the ship shall be competently officered 
and manned, the Board makes rules as to the number of 
passengers, the lights to be shown, and the boats to be carried, 
the position in the ship of certain sorts of cargo; and it is 
further invested with power to detain ships which are sus¬ 
pected of being unfit to go to sea. 

inanoe. The hinance department of the Board is the outcome of all 
the above mentioned duties. TJie staff required to effect this 
elaborate snpervi.sion, the maintenance of harbours and of 
lightliouses, the arrang-ements for merchant seamen’s savings 
banks, money orders, pensions for the relief and conveyance 
homo of distressed seamen, for the custody and transmission 
of the wages and effects of deceased seamen—all these matters 
involve not merely the keeping of accounts, but the adminis¬ 
tration of fnnds. The financial business of the Board involves 
therefore considerable labour and some cost 

§ 2. The Board of Works. 

\ >^’ 5 ^ The Board of W orks is the creation of Statute. In 1832 
t he man agement of public works and buildings was assi^ed 
to the Commissioners of Woods and Forests, a body primarily 
concerned with a department of revenue, the Crown lands. 
^leT^oTnmiSoners, as was inevitable, used part of the pro¬ 
duce of the Crown lands to maintain tlie public parks and 
buildings in their charge, and handed over the balance to the 
Exchc(pier. As it was desirable to keep these two items of 
expense and revenue apart, the departments were severed in 
1851, and the Board of Works and Bublic Buildings was 
ereated, consisting of a First Commissioner, the Secretaries of 
State, and the President of the Board of Trade. The First 
Commissioner may sit in the House of Commons, and the Com- 

’ See Return to an Order of the House of Commons for 1871 [482]. 
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missioners of Woods and Forests were by the same Statute 
declared inelij^^ible for seats in that House. 

The First Commissioner is appointed by warrant under the Tlie First 
royal sign manual: he acts alone; the Board never meets 
unless it should so chance that the office of First Com¬ 
missioner was vacant, and business had to he done. 

The First Commissioner, then, with or without his Hoard, Hia duties, 
has charge of royal palaces and parks, and bey ond this he has 
charge of all public buildings which are not specially assigned 
to any other department. 

But as a rule each department looks after its own buildings, 
and the First Commissioner of Works is practically concerned 
with the beauty and convenience of the parks and public 
buildings of the metropolis. 

§ 3 . The Local Government Board.' 

The Local Government Board is the creation of an act of 34 & 35 
i 87 'i 71 By’which the powem po.ssessed by the Privy Council, ° 
by the Home Secretary, and by the Poor Law Board in re¬ 
spect of public health, local government and the administra- 
ti(jn of the poor law, were transferred to a Board consisting of 
the Lord President of the Council, the Secretaries of State, 
the Lord Privy Seal, the Chancellor of the Exchequer, and a 
President, to be appointed by the Queen, and to hold office 
during pleasure. 

To this Board was given power to appoint Secretaries, 
Inspectors, and the necessary staff*, with the sanction of the 
Treasury. The President and one of the Secretaries were made 
eligible for a seat in the House of Commons. As I shall 
have to deal hereafter with the Government of the United 
Kingdom, central and local, I will leave for consideration at Po9t,p.239. 
that point the duties and powers of the Local Government 
Board, merely saying here that, as in the case of the Board 
of Works, the Board does not meet, and that the management 
of its business is vested in th e President and Parliamentary 
Secretary. 
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§ 4 . The Board of Agriculture. 

52 & 53 The ] 3 oard of Aoriculture is the youngest of the depart- 
Vict. c 30. government. It dates from the year 1889. Like 

its hiethren the Boards' of Trade, Local GOTcrnment and 
Works, it consists of a number of distinguished persons who 
never meet, of a President, who may sit in the House of 
Commons, as its jjolitical chief, and a jjermanent staff. 

T}iu IJoard It doos not rcjffcsent to any great extent a new interference 
culUir” hy the State with the ordinary laisiness of life. The Act 
which constitutes it does no more than assign to a Board 
pow(M's (‘xercised by various bodies, create a new office so 
as to enable the exercise of those powers to be represented 
and criticized in Parliament, and impose a liability to 
collect and publish agricultural statistics, and to promote 
agricultural study. 

Exorcises The Board of Agriculture has acquired these from two 
takei^from sourccs, the Privy Council and the Land Commissioners, 
crumjil Ih’om the Privy Council it has taken the powers, with which 
the executive was invested by the legislature of 1877, for the 
destruction of the Colorado beetle, and those which have been 
Ante, p. conferred by various Acts for preventing the spread of con- 
' 45 / no disease among animals. 

Land Coin- The Land Commissioners arc wholly absorbed and disappear 
‘ in the Board of Agriculture, having themselves accumulated the 
powera anerdutTes of other Boards. The commutation of tithe, 
the enfranchisement of copyhold, and the enclosure of commons, 
were all affected by v.arious Statutes, the operation of which 
was subject to the control of bodies of Commissioners. So, 
too, were the powera of limited owners of real property to 
pledge the credit of the land which they enjoyed for drainage 
or other purposes of improvement, or to employ for such 
purposes the produce of sale of such property effected under 
the Settled Land Act. So, too, were the powers of the 
Universities and the Colleges therein to deal with property 
in the management of which the public was supposed to have 
an interest. 
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All these powers had been concentrated in a body of 
Commissioners, who were not represented in Parliament. 

They are now transferred to a Board which has a Parlia¬ 
mentary representative. The only new power created by the 
Act is a control with which the Board is invested over dogs 
for the purpose of muzzling^ them at its pleasure, or making 
rules for their detention or even destruction if they stray. 

§ 5 . The Conmittee of Council on Education ,' 

This branch of Stiite regulation needs a brief notice. It is Ch.aracter 
a department of Government, which illustrates more vividly partment. 
than any other, the extent to which the State interferes with 
the action of the individual in a matter which seems so 
essentially one of private judgment as the education of 
children. It is a department with Pailiamentary chiefs at 
its head, and thus directly responsible to Parliament. It is a 
Commfttec'of the Privy Council, existing not to advise but 
to compel and to control, in fact to carry on a regulated 
interference with the aflairs of daily life. 

When first the State came in contact with education, m its history. 
1830, it contributed, by a grant of .i^’20,ooo a year, ad¬ 
ministered through the Treasury, sums in aid of voluntary 
contributions for public elementary education. In 1839 the 
grant was enlarged to ^1^30,000, and the duty of administering 
it was transferred to a Committee of theT*rivy Council. 

This Committee developed into a department, and in 1856 
the Queen was empowered by 19 & 20 Viet. c. 126 to appoint 
a Vice-President of the Committee of the Privy Council on 
Education, who should be capable of sitting and voting in 
Parliament. Thus was created a Minister of Education, 
responsible to Parliament. The dutii^oFthis Minister have 
increased with the~increased insistance of the State on the 
education of its citizens. The Act of 1870 put compulsion 
upon parents to send their children to elementary schools, 
and upon districts to provide schools either by voluntary 


* 52 & 53 Viet. c. 30. 
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effort, subject to government inspection, or by the creation of 
a School Hoard, and the imposition of a rate. The tax-payer 
helps alike the voluntary and the involuntary contributor, 
the subscriber and the rate-payer, through the Government 
grant given to individual schools under conditions differing 
as educational theory changes. But with these we are not 
here concerned. It is enough to note the constitution of the 
Education Office. It is a Committee of the Council, but its 
head is the Lord President of the Council, and not, as in the 
case of the Board of Trade, a President for that particular 
committee. Nor has the course of its history followed that 
of the Board of Trade. It has remained a Committee of 
Council, and has never become an independent department 
with a President and a Parliamentary Secretary. 

The Lord President attends to the business of the depart¬ 
ment, and is prepared to take responsibility for its action 
as its official chief, but the Vice-President, who represents it 
in the House of Commons, is mainly responsible, is, in fact, 
the Minister of Education. 

§ G. The Chancellor of the Bnehy of Lancaster. 

The Chancellor of the Duchy of Lancaster is the representa¬ 
tive of the Crown in the management of its lands and the 
control of its courts in ffio Duchy of Lancaster, the property 
of which is not confmed to Lancashire but is scattemT over 
various counties, ' 

These lands and privileges have always been kept separate 
from the hereditary revenues of the Crown, though the in¬ 
heritance has been vested in the King and his heirs. The 
palatine rights of the Duke of Lancaster were distinct from 
those of the Crown, writs and indictments ran in his name, 
the peace of the Duchy was his peace and not the King’s, the 
Courts were his Courts and he appointed the Judges. The 
Judicature Act has left only the Chancery Coui-t of the Duchy, 
but the Chancellor appoints and can dismiss the County Court 
Judges and their subordinates within the limits of the Duchy. 
Beyond this the Chancellor is responsible for the management 
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of the land revenues of the Duchy, which are the private pro¬ 
perty of the Crown, and he has charg-e of the Seal of the Duchy. 

In fact the office, except for some formal business, is a 
sinecure, since the judicial and estate work of the Duchy is 
done by subordinate officials. The Chancellor is usually a 
Minister whose advice or assistance is necessary to a Govern¬ 
ment, although he may from health or other reasons be unable 
to undertake the charge of an exacting department. 

§ 7 . The Irish Office. ^ 

Theoretically the executive Government of Ireland is con- The Lord 
ducted by the Lord Lieutenant in Council, subject to in- tenant, 
structions which ho may receive from the Homo Office of the 
United Kingdom. Practically it is conducted for all importan t 
purposes b y the Chief Secr etary to the Lord Lieuten ant. The Chief 

The contrast in the history and legal position of this 
officer with that of the Secretary for Scotland is curious. 

The latter owes his existence to Statute, which gives him his 
title, powers, and duties. The former does not often appear 
in the Statute book. An Act of 1817’ says that he is to 
keep the Privy Seal in Ireland, an Act of 1872^ makes him 
President of the Irish Local Government Board, and from 
time to time his signature or other act is expressed to be of 
equal validity with that of the Lord Lieutenant. 

Scotland was wholly separate from England until the Character 
Union of 1707, and when united the two kingdoms were 
wholly united. Ireland has always been in the position of a 
dependency to which from 1782-1800 legislative independence 
was conceded. Its separation from England by the sea has 
further contributed to keep up the apparatus of a provincial 
government; so that while Scotland has been governed 
directly from the Home Office, Privy Council, and other 
central departments, those same departments, in so far as 
they were not reproduced in Ireland, have communicated to 
the Lord Lieutenant the instructions of the central Govern¬ 
ment. 


Geo. III. c. 62 , § II. 


* 35 * 36 Viet. c. 69 , § 3 . 
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Secretaries Thus the office of Chief Secretary has varied in imj^ortance 
in import-'^ from time to time. When Ireland had a Parliament, still 
mice. iriore when it had an independent Parliament, the Chief 
Secretary was to the Lord Lieutenant what a Secretary of 
State is to the Crown, the exponent of the pleasure of the 
supremo executive. 

After the Act of Union the Lord Lieutenant froverned 
Ireland subject to instructions from home, and his Chief 
Secretary, sitting in the House of Commons, explained 
matters which concerned local g^overnment. Thus when 
Sir Arthur Wellesley took a military command in Portugal 
in 1808 he did not give up the post of Chief Secretary, but 
employed Mr. Croker to explain to the House of Commons 
such Irish business as might arise during his absence. 

Jribh Office Put as the business of departments have multiplied, the 
inmilepen- Home Office has ceased to deal with the details of Irish 
•fence. administration ^; and as communication has become easier, 
the formal apparatus of Irish Government has become less 
necessary. The Lord Lieutenant rei)resents the splendour 
and carries out the formality of the executive government, 
Relations the Chief Secretary conducts the business of the department. 
Lieu- Sometimes one, sometimes the other, is in the Cabinet, but 
lidTPotTu The Lord Limitcnant mayliave qieciaT^pericnee 
Secretary. in~Tnsh policy and so be required in the Cabinet, or Irish 
business may need to be conducted in the House of Commons 
by a Chief Secretary who can speak with the weight attaching 
to Cabinet office. 

‘ The Chief Secretary in such cases helps in the Cabinet to 

’ Sir William Harcourl, speaking in i88i of the doctrine that lie, as Home 
Secretary, was constitutionally lesponsible for the Government of Ireland, 
says ‘ In one sense that is true, in anotlier sense it is not perfectly accurate. 
The Right Hon. Gentleman knows perfectly well that the Home Secretary is 
the only medium of communication between the Sovereign and the Lord 
Lieutenant, and he also knows that the details of Irish administration do not 
pass through the Home Office. Therefore, I do not think that the noble Lord 
can seriously suppose that I am the proper source of information with regard 
to the details of the administration of the Executive of Ireland.’ Hansard, 
cclxii. 32 , 
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settle the policy which shall be pursued in Ireland, and is 
practically responsible for the government of the country, 
though formal communications may be necessary from the 
Home Office to the Lord Lieutenant and formal acts done by 
the Lord Lieutenant in Council. For most purposes the 
Chief Secretary is to Ireland what the llomc T)ffice and the 
Local G^ernment Board are toT^ngland. 

TrelancT has not only a representative of lioj'alty and a 
Privy Council of its own, it also has a Chancellor, law officers, 
and a complete duplication of Courts. Of these it is not 
necessary to speak here. 

§ 8. The Scotch O 0 ce. 

Until 1885 the connection of Scotland wit h the central Scotch 
Government was maintained chieHy through th e Home Office , 
buTThe laFours of that heavily burdened department were 
relieved in this respect by the assistance rendered to it by the 
Lord Advocate. The Lord Advocjitc is the first Law officer 
of the Crown in Scotland, corresponding to the Attorney- 
General in England, and he .added to his duties as a law 
oflicer those of a Pai’liamentary Under Secretary to the Home 
Office for Scotch business. 

In 1885 a Secretary for Scotland was created^. In his 
office was concentrated the business relating to Scotland 
which had before been transacted in various departments. 

The powers and duties of the Home Secretary under 45 trana- 
Acts ‘ and any Acts amending the said Acts,’ the powers and Home 
duties of the Privy Council as regards manufactures and Office ami 
public health, certain business heretofore transacted at the to Scotch 
Treasury and the Local Government Board, and the adminis¬ 
tration of the Scotch Education Act were assigned to this 
new Secretary, whose position, as regards education, is that of 
Vice-President of the Committee of Council on Education in 
Scotland. Though he keeps the Great Seal of Scotland he 
is not a Secretary of State, but a representative, for local 


48 & 49 Yict. 0 . 61 . 
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purposes, of various departments of Government. He is 
appointed by warrant under the royal sign manual. 

§ 9 . The Lav} Oncers of the Grown. 

The King- cannot appear in his own courts in person to 
plead his "cause where his interests are concerned. So from 
very early times he has used the service of an Attorney or 
agent, to appear on his behalf. The list of Attorneys-General 
begins early in the reign of Edward I. The Solicitor-General, 
whose title and date of appearance suggests that he repre¬ 
sented the King in matters arising in Chancery, appears first 
in the reign of Edward IV. ' 

TK^sc^ law officers are not only the legal advisers and 
representatives of the Sovereign; they are at the service of 
tbe Slate whei-e ofiences against the good order of the 
community are dealt with, not by a private prosecution but 
by the Government of the day. 

The Government may call for their advice and so may each 
department of Government; they arc expected to defend in 
the House of Commons the legality of ministerial action if 
called in cpicstion. As Councilloi*s of the Crown they receive 
a writ of summons, together w-ith the Judges, to the House 
of Lords at the commencement of cveiy Parliament 

The Crowm, or it is more true to say the Government, has 
its legal advisers for Scotland and for Ireland : the Lord 
Advocate and Solicitor-General for Scotland, the Attorney- 
and Solicitor-General for Ireland. 

The law officers of the Crown play a various part. They 
are the legal advisers of the Crown, the Ministry, and the 
departments of Government; they are members of the 
Ministry, though never of the Cabinet, and come and go with 
the change of party majorities ; they are members of the 

* These writs mark the position of the Attorney- and Solicitor-General as 
members of that outer Council, the Concilivm Ordinarium as opposed to the 
Conctlium Privatum, which was so noticeable in the sixteenth century. The 
summons is a form, but, like other constitution.-il forms, throws light on the 
char.acter of the office to which it is attached. It may explain the fact that 
the English law officers, unlike the Lord Advocate and tbe Irish law officers, 
are not Privy Councillors. 
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House of Commons, and responsible to Parliament for the 
advice given to the Crown and its servants; they are the 
chiefs of the legal profession in their respective countries, and 
represent the Bar when the Bar takes collective action. 

Most of the Parliamentary heads of departments have th e 
help of a Parliamentary subordinate. The First Lord of the 
Treasury, or whoever leads the House of Commons, is aided by 
the Patronage Secretary and the Junior Lords of the Treasury. 

The Secretary to the Treasury assists the Chancellor of the 
Exchequer; the Secretaries of State, the First Lord of the 
Admiralty, and the President of the Board of Trade have each 
a Parliamentary Secretary. In the War department there is 
also a Financial Secretary, and in the Admiralty a Civil Lord: 
sometimes, too, a Naval Lord has a seat in Parliament. 

The Vice-President of the Committee on Education, the 
First Commissioner of Works, the Postmaster-General, the 
President of the Board of Agriculture, the Irish and Scotch 
Secretaries are the sole parliamentary representatives of their 
departments^. The Lord President, Lord Privy Seal, and 
Chancellor of the Duchy need no parliamentary assistance. 

The Parliamentary Secretaries are not considered as holding 
office under the Crown. They do not kiss hands or go through 
any other formality on their appointment, nor does the ac¬ 
ceptance of such office vacate their seats 

The offices which necessarily bring their holders into the Cabinet 
Cabinet are not more than ten in number. The First Lord 
of the Treasury, the Lord Chancellor, the Lord President, the 
five Secretaries of State, the Chancellor of the Exchequer, and 
the First Lord of the Admiralty must be members of every 
Cabinet, though the Chancellor of the Exchequer was not 

* Thia statement reeds to be qualified to this extent, that the Lord President 
of the Council would represent the Education Office .^nd the Lord Lieutenant 
of Ireland the Irish Office upon occasion in the House of Lords, and the 
position of the Irish Secretary in relation to the Lord Lieutenant has varied 
from time to time ; but my statement is substantially true. 

“ Vol. i. Parliament, ch. v, Sect i. § 6. 

0 


VOL, II. 
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considered essential to a Cabinet at the beginning" of tbis 
century, nor the First Lord of the Admiralty at the be¬ 
ginning of the last^. The President of the Board of Trade 
and the Lord Privy Seal have been members of the Cabinet 
during the last four administrations. The Lord Lieutenant 
of Ireland, or Chief Secretary, one or other, is always a 
Cabinet Minister. The Presidents of the Local Government 
Board and of the Board of Agriculture, the Chancellors of 
Ireland and of the Duchy of Lancaster, the Secretary for 
Scotland and the Postmaster-General may or may not be in 
the Cabinet; this would depend on the importance of the 
holder of the oflice, or of the office itself at the time, or of 
the willingness of a Prime Minister to gratify his supporters 
in the Ministry. • 

Size of But there is a marked tendency in Cabinets to grow. Mr. 
(Jabiufcts. Q]acl^;tonc’s Cabinet of 1880 had reached the number of 
sixteen by 1885. Lord Salisbury’s Cabinet of the same year 
was of the same number. Mr. Gladstone’s Cabinet of i886 
consisted of fourteen members, and the present Cabinet ha.s 
grown to seventeen, the largest since the first twenty years of 
George III, when the existence of a nominal as well as an 
efficient Cabinet makes it hard to state the exact number. 
Connection T^ departments of government with which I have dealt 
tMs^and" immediate contact with Parliament because their 

Parlia- official chiefs, though holding office under the Crown, are 

meiit, . . —^ 

e xcepted from the official disability imposed by the Act of 
1706. So completely has ojunion changed since the Act of 
Settlement lorbado persons holding office under the Crown 
■JiO sit in the House of Commons, that no one of the offices 
which I have described can be held for many weeks together 
witliout a seat in Parliament. This rule is based on custom 
created by convenience. For purposes of administration an 
officer of Sta^^ouhT conduct the business of his department 

* See Bulwer’s Life of Palmerston, i. 91, as to the Chancellor of the Ex¬ 
chequer. Hardwicke State Papers, ii. 461, as to the First Lord of the 
Admiralty. 
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as well or better without a seat in Parliament. But the 
gi'eat departments of government are filled by the Queen 
from a group of statesmen indicated by the electorate, and 
their business must be conducted subject to the criticism of 
the^lipresentatives of the people. If a department is not necessary 
represented in Parliament, criticism goes unheeded or the depart- 
department is undefended. If comment upon bad adminis- 
tration is to be effective, if good administration is to be 
justified and supported by public opinion, it is essential that 
the great departments should be represented not merely in 
the House of Lords but in the House of Commons. This 
matter will be better dealt with in the next section. Here it 
may be noted that tho most recent instance of a Cabinet 
Minister remaining without a seat in Parliament for any 
length of time is that of Mi*. Gladstone in 1846. On being 
appointed Colonial Secretary in December, 1845, he vacated 
his scat for Newark, and, failing to obtain re-election, he was 
out of Parliament until he went out of office with Sir Robert 
Peel in June, 1846. 


Section IV. 

NoN-roLiTicAL Dei’aktment.s and the Permanent Civil 
Service. 

§ 1 . Non-pol'dical DeiiartmeiUs. 

We should bear in mind that when wo have described the Depart- 
various departments of government as represented by theii* ^Ith^out a 
political chiefs, we have only drawn in outline the salient 
features of the executive. There are important departments 
which are not thus represented in Parliament, and every 
department, whether it does or does not possess a political 
chief, possesses a staff of permanent officials by whom the 
daily business of government is carried on. 

The departments which are not thus represented by a 
political chief are, broadly speaking, t he outlyi ng depart- 
ments of the Treas ury, the Ecclesiasti cal Commission , and th e 
Chai'ity Commission, 
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Those But since a department which has no authorised spokes- 

Mnuected either House is apt to fare badly under adverse 

Treasury, criticism, it will be found that provision is made for some 
parliamentary representation of each of these departments. 
The members of the Treasury Board would naturally defend 
or explain, if required, the action of the offices with which it 
is connected^, and which have no political chiefs. Of these 
some diseharg'C merely ministeiial duties, as the Inknd 
Revenue and Customs Commissions, and the Registry Office. 
Others discharge duties which may bring them within range 
of criticism, as the Commissioners of Woods and Forests, who 
manage the Crown lands not only for revenue purposes, but 
in the interest of the public generally. Such, too, is the 
ease of the Civil Service Commissioners, whose control over 
the topics and conduct of the examinations by which young 
men are admitted into public employment might enable 
them to exclude the Universities from the Civil Service or 
the public schools from the army. 


The TJcclesiasfical Commission. 


TLe Ecclc- The Ecclesiastical and Church Estates Commission is not 
CuimniV connected with any government department. I shall have 
to si)eak of it in a later chapter, so will only say here that 
in respect of the m.anagement and distribution of Church 
property it exercises large powers conferred upon it by various 
Statutes. In the discharge of the duties thus laid upon the 
Commission it may very possibly become the subject of 


’ The office s are :— 

The Audit Office. 

Customa Eatahlishineiit. 

Exclieeiuer Office (Scotland) 

Inland Eevenue Depaitnient. 

Mint. 

National Debt Office. 
Paymaster-General’a Office. 

Public Works Loan Board. 

Office of Woods. 

Civil Service Commission. 

The last two have thd 


Boards of Fisheries and Manufac¬ 
tures (Scotland). 

London Gazette Office. 

National Gallery and National Por¬ 
trait Gallery. 

Parliamentary Counsels’ Office. 

Board of Works (Ireland). 

Stationery Office. 

Post Office. 

Office of Works, 
parliamentary chiefs. 
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hostile criticism or inquiry, and this possibility is met, not 
by giving to the Commission a changing political chief, but 
by placing among its members the Bishojps and certain great 
Officers of State, and by the further introduction into its 
body ^ of two paid Commissioners, one of whom was declared 
to be eligible for a seat in the House of Commons. 

The Charity Commission. 

The Charit y Comm ission needs a longer notice. It dates The 
from 1853 ; and its objects are to protect property held upon ComVnis- 
charitable trusts; to inquire into the administration of such 
property; to adapt the use of the charity from time to time 
to purposes corresponding to the intentions of the donor, 
where those purposes cannot profitably be carried out as 
originally expressed; and to cheapen and facilitate legal 
proceedings incidental to the use of charities. 

A charity is for these purposes a permanent grant of Nature of 
property in trust for the benefit of the public, or of some ^ • 

class of the public, not necessarily for the benefit of the 
poor. In process of time such a grant may come to be lost, 
wasted or misapplied. The body of trustees may fail to be 
renewed, and funds which stood in their joint names may liability 
pass into the hands of the survivor, and thence, if the trust 
be not reconstituted, may become confused with his personal 
property, Careless administration of the property may lead 
to a diminution of its capital value, or an improvident dis¬ 
tribution of its income. Lapse of time may alter the con- or misuse, 
ditions of the grant so as to make its application useless or 
even harmful. 

The legal position of charities before the appointment of Legal 
the Charity Commission was this:—^the trustees could not orcharEicK 
deal with the capital or cor])iis of the property without the 
approval of the Court of Chancery, nor without such approval 
could they alter the distribution of the revenue. Thus, 
though trustees of charities enjoyed some special facilities in 


13 & 14 Viet. c. 94. 5 § 3. 
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coming' liefore the Court, they could not make an advan- 
tag-eous sale of property or a suitable change in the disposi¬ 
tion of the income without entering upon legal proceedings 
which often involved expense and delay. 

The better management of charities had been under the 
consideration of Parliament for a long time before the first 
Act on the subject tvas passed in 1853^. The object of this 
Act was to place in the bands of a public body many of the 
powers which before could only be exercised by th e C ourt of 
Chancery. It empowered the Crown to appoint by sign 
manual warrant four Commissioners, three to hold office 
during good behaviour and one during pleasure. The last 
was to be unpaid, and a mode was thereby provided for 
representing the department in the House of Commons. To 
this body two Commissioners were added in 1874, when the 
work of the Endowed Schools Commission was transferred to 
the Charity Commission, and two more in 1883 under the 
City Parochial Charities Act. Under the Act of 1853 and 
successive Acts which have modified or extended the powers 
originally conferred, the Commissioners can enquire into the 
administration of charities and compel the production of 
their accounts^. In various \vays they can cheapen and 
facilitate the management of projKsrty held on charitable 
trusts. They can appoint new trustees by simple order, can 
advise them in matters of doubt, and can give them a 
statutory indemnity for acting on such advice. They can 

* A Parliainentary Commission sat from 1818-1837, and reported on all the 
charities in the country. A select Committee of the House of Commons, 
appointed in 1835, examined And reported on this report: and a Royal Com¬ 
mission eat ill 1849 to consider the completed reports of the Commission of 
1818. 

“ The Acts relating to the Charity Commission are, as regards inquiry 
and assistance into Charitable Trust, 16 & 17 Viet. c. 137 (1853), 18 & 19 
Viet. c. Ii4 (1855) ; as regards Schemes, 23 & 34 Viet. c. 136 (i860), 32 & 33 
Viet. c. 110 (1869); as regards Endowed Schools, 32 & 33 Viet. c. 56 (1869), 
36 & 37 Viet. c. 87 (1873) ; as regards the City Parochial Charities, 46 and 
47 Viet. c. 36 (18S3). "The transfer to the Charity Conimission of the powers of 
the Endowed Schools Commission was effected by 37 and 38 Viet. c. 87 (1874). 
They are also empoweied by 45 & 46 Viet. c. 80 (1882) to promote and control 
the use of land held on trust for the poor for the purpose of allotments. 
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sanction and control sales, mortgages and leases of lands. 
They can vest property in official trustees, thus not only 
securing the property, but simplifying the title to it. By 
these means charities arc saved the delay and cost of pro¬ 
ceedings in the Chancery Division. 

Again, where it is desimble to alter the mode of ad¬ 
ministering a charity, because of a change in the circum¬ 
stances of the place which was to be benefited, or of the 
property constituting the endowment, or of the general con¬ 
ditions of society; the Charity Commission have received 
power, since i860, to frame new schemes for effecting the 
intention of the founder of the charity. This power, as 
regards charities, is limited to such as have an income ex¬ 
ceeding J^'50 a year, though for educational endowments 
under the Endowed Schools Acts there is no such limitation. 

The power is further limited in its exercise by the doctrine 
of gy which may bo described as requiring that the end 
contemplated by the founder should be kept in view, though 
the means may require variation. A wider range of variance 
appears to be permitted under the Endowed Schools Acts 
than under the Charitable Trusts Acts, though schemes under 
the former must be submitted for approval to the Education 
Department. If the proposed scheme be regarded by trustees 
as too widely divergent from the objects of the founder, an 
appeal lies, in the ease of a charity, to the Chancery Division 
of the High Court, in the case of an educational endowment, 
to the Judicial Committee of the Privy Council 

§ 2 . The permanent Civil Service. 

In one way or other every public office is provided, directly 
or indirectly, with a spokesman in Parliament, who has some 
special knowledge or official connection with its business, 
though he may not be its political chief. 

This is the more important, because no one but a servant of 

^ See cases in re Campden Charities, 18 Ch. D. 310. St. Leonard, Shore¬ 
ditch, Parochial Schools, 10 App. Ca. C.) 304. 
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the Crown can speak on behalf of a government department^; 
its officers are in the employ of the Queen; so are the great 
Ministers of State, who are individually responsible for their 
departments and collectively for the conduct of the Queen’s 
business, and these latter are alone entitled to represent the 
service of the Crown in all its branches. If things go wrong 
it is for the Queen’s advisers to suggest a change of measures 
to the department, or failing this, a change of men to the 
Crown. The Cabinet can almost ^ always in the last resort 
ask the Queen to exercise her power of dismissal, and treat 
a refusal as a mark of want of confidence in themselves. 

It is always possible to turn a non-political into a political 
department by removing tho parliamentary disability of its 
chief officer. Custom and convenience would then require 
that he should Inivc a seat in Parliament, and direct re¬ 
sponsibility to Parliament would at once give him the control 
over the policy of his office. 

The parliamentary chief for the time being personifies the 
department in the view of the public ; hut the business of the 
country is done by the permanent officials. They are severed 
from political life by the statutes whieii disable them from 
sitting in the House of Commons The parliamentary chief 
changes, but they are unaffected by the chh and flow of political 
opinion. To this circumstance we owe several advantages. 

Security of tenure and the reasonable prospect of promotion 
induce men of distinguished ability to enter the public 
service, and to take an interest in their work which they 
would not feel if they knew that their official careers might be 

‘ Mr. Todd (Pari. Gov. in England, i. 752) states that the votes in supply for 
the Briti.-li Museum are an exception to this rule, being proposed by one of 
the IVustees. This seems to have been the practice at least as late as 1866. 
When it was .altered I do not know, but the vote appears now to be moved 
by the Parliamentary Secretary to the Treasury. 

^ See post, p. 204, as to offices tenable ‘during good behaviour.’ 

^ Apart from Statute, a civil servant standing for a constituency must 
resign liis post when he announces himself as a candidate. This is a usage 
of the Civil Service, confirmed by a Treasury minute which was approved 
and enforced by Order in Council, 29tli Nov. 1884. 
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brought to an end by matters over which they have no 
control—an adverse division in the House of Commons, or 
the blunders of another department, leading to the retirement 
of the Ministry. Thus the country is well served, and it is 
well served on more economical terms than would be possible 
if the tenure of office were precarious. 

And one may say further, that but for this rule of perma- and letter 
nence the Civil Service would not merely fall short of its 
present standard of excellence; it would not attain to an 
ordinary standard of efficiency. If we picture to ourselves a 
new staff of officials on each change of Ministry beginning 
afresh to master the elaborate system of Treasury control or 
the multitudinous detail of the Home Office, wo can form 
some idea of the difficulties which would befall us if the 
entire patronage of the Crown was placed at the disposal of 
an incoming Prime Minister. When we further recollect 
that in 1885 and 1886 four Ministries held office, that, in the 
case of two of these, one lasted for 227 days, and the other 
for 178, it is plain that a system which is said to lead to 
depart mental inefficiency in Americ a, where there is neces¬ 
sarily a four years’ tenure of office, would lead, with us, to 
departmental collapse. 

It is in the permanent character of our Civil Service that 
we find not only the security for its efficiency, but the 
opportunity of obtaining the highest class of ability at a 
comparatively low~r^e of emo lument. It remains to ask 
how is the administration of the department affected by the 
frequent change of its parliamentary chief. 

Mr. Bagehot has dwelt at length on the advantages of the Advan- 
system. Official work, however capable and zealous the public ^ 
servant may be, is apt to get into grooves. The parliamentary 
chief brings a fresh mind to bear on the routine of office, and 
may ensure a circulation of ideas in its intellectual life. 

Perhaps Mr. Bagehot’s ideal is not always attained. He Mr. 
pictures the political leader bringing intelligent curiosity and ^ 

quickening impulse to bear on the work of his department, 
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while a permanent staff with a precise knowledg'e of the action 
of the official machinery is prepared to welcome with zeal his 
suggestions for making it move quicker, more smoothly, more 
cheaply h This may not always be so. Perhaps some heads 
of dejiartments are too ready to assume that everything is 
right; and others, that everything is wrong. Some are willing 
to accci)t, without cpiestion, the traditions of the office, others 
are ready to pull to pieces, at once, a machine the working 
of which they have not had time to understand. 

But whether or no the parliamentary chief promotes the 
administrative capacity of his department he is certain to 
he defends render it one great service. Ho stands between it and the 
House of Commons. 

It is possible that the permanent staff know too much to 
be tolerant of criticism: they may meet it with resentment 
and contempt. It is certain that a popular assembly knows 
too little to criticise mth effect. Its criticism may be 
perverse, its interest intermittent, its action ca2>ricious. 

It is the duty of the Parliamentary chief to aid his depart¬ 
ment by answering criticism which needs to be answered, by 
resisting expressions of censure, or legislative action, which is 
ill considered or unjust. He can sjieak with some experience 
of the ways of the House of Commons, and with some 
sympathy for its ignorance, for he has but lately learned the 
business of the department himself: if his powers of persuasion 
fail, he has the Government majority at his back, 
he repre- And not only in dealings with the House of Commons 
pTbUc^ *” Parliamentary chief of use to his department. He 

is to the general public the interpreter of official life; he repre¬ 
sents his office in the view of the country. If he gets credit 
for its successes he also suffers for its shortcomings or failures. 

It might be possible to have as good a public service if the 
departments were not represented in Parliament, but it is 
certain that we should not have so strong a public service, and 
that its place in popular esteem is raised, even at the cost 

‘ Bagehot, English Constitution, ch. vi. ‘ Change of Ministry.’ 
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of some want of appreciation of the merits of the permanent 
staff, by its connection with party politics. 

It is well to bear in mind that t he permanence of the civi l Liability 
service, thoug-h we regfard it as based on the general dis- gcrip^i 
qualification of officials for a seat in the House of Commons, 
is really on ly a matter of convention . It is impossible to read 
Swift’s diary or the letters of Bolingbroke without seeing that 
the American maxim—‘ the spoils to the victor ’—was very 
present to the minds of the Tory party in the reign of Anne. 

Walpole and George Grenville deprived officers of their com¬ 
missions for voting against the Government in Parliament. 

Henry Pox in 1 763 dismissed opponents of the Government 
ffcTm n on-political places on suc h a scal e as to excite general 
disgust . Since then we have heard nothing of a proscription ; 
but it would bo perfectly legal, though neither just nor politic, 
for an incoming minister to obtain from the Crown as a proof 
of confidence the dismissal of every civil servant who holds 
his office during pleasure. 

This brings us to the nature of official tenure. On what Tenure 
terms do public servants hold their offices? servant^. 

All offices, whether limited as to tenure by a specified time 
or not so limited, are held subject to one of two conditions: 
they are held either ‘ at pleasure,* or ‘ during good behaviour,’ 
and unless otherwise stated they hold ‘ at pleasure.’ Some hold at plca- 
direetly of the Crown, and are appointed either, ’ 

(i) By delivery of symbols of office, e.g. the seals of a 
Secretary of State ; 

or (2) by order in Council, e.g. a civil service commissioner; 
or (3) by letters patent under the Great Seal, e.g. the 
Comptroller and Auditor General; 

or (4) by warrant or commission under the sign manual, 
e. g. the Viceroy of India, the First Commissioner of Works, 
or an officer when first given permanent rank in the Array. 

Some are not directly appointed by the Crown, but are 
appointed with more or less of form by heads of departments. 

An officer in the navy, for instance, holds a commission from 
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the Lords of the Admiralty, an under-secretary of state is 
appointed without form by his political chief, the Receiver- 
dene lal of Inland Revenue by treasury warrant. 

.luring But all hold on one or other condition, the royal pleasure 
behaviour, or goo d behaviour. 

To this last a third is sometimes added which has given 
rise to misunderstanding. The Judges, the members of the 
Council of India, the Comptroller and Auditor General, hold 
office during good behaviour, ‘ dul ttjmt the address of loth 
Houses of Parliament it may he lauficl to remove them' This 
has been construed to mean that such officers can only be 
removed on address of the two Houses. The words cannot 
mean more than that if, in consequence of misbehaviour in 
respect of his office, or from any other cause, an officer of state 
holding on this tenure has forfeited the confidence of the two 
Houses, he may be removed, although the Crown would not 
otherwise have been disposed or entitled to remove him. 
Such officers hold, as regards the Crown, during good he- 
Jiaviow, as regards Parliament, at pleasure. We may then 
dismiss this condition of tenure, as being part of the law 
relating to Parliament. Apart from this the question of 
dismissal is not wholly free from difficulty. 

Appointments made during good behaviour create a life 
interest in the office, unless specifically made for a term of 
years. Such as are made directly by the Cmwn are made by 
sign manual w’arrant or by letters patent. Good behaviour 
means good behaviour in respect of the office held. Mis¬ 
behaviour appears to mean misconduct in the performance of 
official duties, refusal or deliberate neglect to attend to them, 
or, it would seem, conviction for such an offence as would 
make the convicted person unfit to hold a public office 

Where an office is thus forfeited by breach of the condition 
of tenure, the mode of removal does not seem perfectly clear. 

The forfeiture of an office held by letters patent must, it is 


’ Coke, Rep. 9. 50. R. v. Richardson, i Burr. 539. 
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j-aid \ be enforced by a writ of scire facias, which has been Powers of 
thus described:- 

The writ of scire facias to repeal or revoke grants or charters 
of tlie Crown is a prerogative judicial writ which, according to 
all the authorities, must be founded on a Record. These Crowm 
grants and charters under the Great Seal are always sealed in the 
Petty Bag Office, which is on the Common Law side of the Court of 
Chancery and become Records there *. 

The duties of the Petty Bag Office are now discharged in 37 & 38 
the Crown Office in Chancery, but the writ of scire facias must ^'5^' ^ 
none the less be founded on a Record, and thus would bo 
inapplicable to the forfeiture of offices granted by sign manual 
warrant. 

There appears to be authority^ for saying that a sign 
manual warrant, making a grant of property, may be revoked 
simpily: if so it would seem that a grant of office might on 
the occuiTence of cause of forfeiture be revoked in like 
manner. Probably the warrant would, on just cause, be 
revoked and the ejected officer left to proceed, if so minded, 
against the Lords of the Treasury for his salary in the form 
of a Petition of right, or by writ of qno warranto against 
the person who had replaced him in his office. 

There remain the cases of appointments, such as those of 
the Council of India, made during good behaviour, but not 
made by any formal document proceeding from the Crown. 

The power of the Secretary of State for India to dismiss a 
member of the Council for misbehaviour in respect of his office 
must be assumed. The form in which it could be questioned 
must remain matter for speculation. 

^ ‘Regularly there must be a scire facias to remove the party where he has 
the office by matter of record; for he cannot bo removed without matter of 
record.’ Com. Dig. Tit. Offices, k. ii. 

* R. V. Hughes. L. E. i P. C., p. 87. 

’ Forsyth, Cases in Constit. Law, 385. 



CHAPTER V. 

THE DOMINIONS AND DEPENDENCIES OF THE 
CROWN. 

This chapter must cover a wide field. In offieial documents 
the Queen is described as 

Victoria, by the grace of God of the United Kingdom of Great 
Britain and h’eland Queen, Defender of the Faith, Empress of 
India. 

But these words do not fully describe the compass of her 
sovereignty. In this chapter I wish to deal with the relation 
of the central executive to all those territories which acknow¬ 
ledge her rule, whether or no they fall under the title which 
I have just set forth. 

'I'lio Thus I must speak of the United Kingdom and its cora- 

Kl'ngdom. pooent parts : of the general duties of the Home Office in the 
maintenance of order, and the communication of the Queen’s 
pleasure ; and of the special duties of the Local Government 
Board in the connection and control of local self-government 
with the central power. 

Tile ad- Next I must note the constitutions of the adjacent islands, 
islands. mode in which, mainly through the Home Office, they 

are connected with the executive. 

The Thirdly will fall to be considered the royal prerogative in 

respect of the Colonies, the mode of its exercise through the 
Colonial Office, and the limitations imposed upon its exercise 
by the constitutions of the various Colonies. 
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Fourthly will come the India Office, its relation to the India, 
government of India and the dependent native states. 

Lastly, I must note some miscellaneous possessions of the 
Crown, and the relations of the Crown to protectorates, de¬ 
pendent states and spheres of influence, where we trench on 
the subject of foreign relations. 

Section I. 

The United Kingdom. 

§ 1. England and Wales. 

And first as to the United Kingdom. England and Wales 
have so long been one kingdom that to consider the process 
of union between the two seems almost as remote a matter of 
inquiry as the wehling together of Saxon England under 
pressure of Danish invasion and Norman rule. But some 
traces of this gradual assimilation of institutions arc com¬ 
paratively modern, and it may be well to note the steps by 
which it took place. 

Edward I in 1284, by the Statutum Walliae, formally The 
annexed Wales, allegingthat Divine Providence, among other 
distinctions which it had conferred upon the English kingdom, 
had brought Wales and its inhabitants, heretofore his feudal 
vassals, in gtroprletalis imtrae dominitm, et coronae regnipraediefi 
tanquam partem corporis ejnsdem annexit et univit. English 
laws and the rules of procedure of the English couaiis were 
at this time partially introduced. 

In 1535 Henry VIII ^ divided Wales into twelve counties. Legislation 
giving to each county and to the principal town in each 
county the right to return a member to the House of 
Commons. Hitherto the principality had consisted of eight 
counties and a border district. The same Act provided that 
the rules of the English common law and the existing statutes 
of the English Parliament should be ‘ used and executed ’ in 


» 27 Hen.VIIL c. 26. 
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Wales. A few years later the courts of the hundred and 
shire were established in Wales, and in each year sessions, 
civllcd the king-s great sessions, were to be held in each 
county, by a judge exercising the same jurisdiction as the 
judges of the superior courts in England, independent and 
exclusive of the process of the courts at Westminster. 

The counties were arranged for this purpose in four groups, 
one judge for each group'. 

In 1747 it was enacted that the mention of England in 
an Act of Parliament should be taken to include Wales and 
in 1830 the separate jurisdiction of the Welsh courts of 
great session was taken away, their judges abolished, and 
Wales brought wholly under the jurisdiction of the West¬ 
minster courts *. 


The relations of Scotland with England are settled by the 
Act of Union, the jnovisions of which have been but slightly 
affected by sul)scquent legislation. Such a union was in¬ 
evitable from the tinie that the two kingdoms were placed in 
the same allegiance by the accession of James VI of Scotland 
to the thi’onc. Very early in the reign of James it was held 
that Scotchmen bom after James had become king of England 
were entitled to the rights and privileges of English subjects, 
being born in allegiance to the English king®. The Crown 
of Scotland followed throughout the seventeenth century the 
vicissitudes of the English Crown. The Scotch Parliament 
in 1661 declared the hereditary right of Charles II, and in 
1689 followed the English Bill of rights with the Scotch 
claim of right, and the offer of the Scotch Crown to the King 
and Queen of England *. As the inconvenience of separate 
Parliaments .and the risks of a divided succession made it plain 

* 34 and 35 Hen. VIII. c. 36, modified by 18 Eliz. 0. 8, and 13 Geo. III. 
c. 51- 

» 20 Geo. II. c. 42, 8. 3. » II Geo. IV and I Will. IV. c. 70. 

* Acts of tlie F.arliament of Scotland, iz. 38. 
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that union was inevitable, each Parliament tried to force the 
hand of the other. The Scotch in 1704 passed the Act of 
Security providing- that, unless on the death of Anne there 
were heirs of her body, or a successor was appointed by her 
in conjunction with the Estates, then in such case the Estates 
should .-ijjpoint a successor. The pereon so appointed was not 
to be successor to the throne of England unless meantime 
provision was made for the independence of Scotland and its 
freedom from English influenced 

The English Parliament retorted next year by an Act Tlie imimv 
which made Scotchmen aliens and prohibited the importation uatinu'. 
of Scotch cattle, coals, or linen after Christmas Day, 1705. 

The Scotch had most to lose by holding out, and before this 
hist Act could take effect the terms of Union wore so far settled 
that the English Parliament repealed the threatening clauses. 

The United Kingdom of Great Britain was the creation of 
the Treaty of Union. 

From 1602 until 1707 England and Scotland had been 
two communities in allegiance to a king who held his 
crown by two distinct titles, governed through two distinct 
executive bodies, and taxed and legislated through two dis¬ 
tinct Parliaments. In 1707 the Act of Union was passed®. 

Its main provisions secured that England and Scotland should Teruis »f 
be one kingdom, and the succession to the crown the same 
for both countries, that they should have one Parliament, and 
that except as otherwise agreed the rights of citizenship should 
be the same for all. 

The representation and taxation of the Ua-o countries was 
settled in proportion to their respective numbers and wealth, 
the ecclesiastical arrangements of the two countries were care¬ 
fully maintained in statu quo. The Scotch moreover retained As to Pri- 
their rules of private law and the constitution and procedure 
of their courts. The judgments of the Court of Teinds and the 

‘ Acts of the Parliament of Scotland, xi. 136. The royal assent had been 
refused to this bill in 1703. 

* 6 Anne, c. ii. The Acts of Ratification passed, in Scotland on the i6th 
January, in England on the 6th March. 

VOL. II. P 



210 


THE DOMINIONS AND DEPENDENCIES [Chap. V. 


Court of Session^ from which appeal had Iain to the Parliament 
of Scotland were held, though this was not expressly stated 
in 6 Anne, c. ii, to be subject to appeal to the House of Lords. 
A new Court of Exchequer was constituted in Scotland for 
revenue purposes by 6 Anne, c. 53 ; from this too error lay to the 
House of Lords. 

Tt remains to consider the relations of Scotland since the 
Union to the legislative, executive, and judicial machinery of 
l!f|)iesei]t- the constitution. The reiu'esentation of Scotland in the 
Parliament of the United Kingdom is a matter which I have 
dealt with elsewhere^. Like the rest of the United Kingdom, 
Scotland is not merely subject in common with the whole 
Empire, to the sovereignty of Parliament, but Acts of Parlia¬ 
ment are of force in Scotland unless their operation is limited 
by express words or necessary implication. The attemjjt made 
in the Acts of Union with Scotland and Ireland to frame 
fundamental laws which no subsequent Parliament might 
alter is noticed elsewhere 

The Executive Government of Scotland was for some years 
after the Union conducted by a Secretary of State for Scot¬ 
landThis oHice was not continuously filled, but existed, 
ipieExecii- except at short intervals, until 1746. On the rearrangement 
of the business of the Secretariat in 1782, the Home Office 
took over the formal conduct of Scotch affairs, the Home 
Secretary being advised in these matters by the Lord Advo¬ 
cate, a law officer corresponding to the English Attorney- 
General but discharging for the purpose of the domestic 
business of Scotland the duties of an Under-Secretary for the 
Plomc department. In 1885 a scimratc department was 

* The Court of Session is tlie supreme civil Court of Scotland. The Court 
of Teinds was a body of Commissioners, since absorbed into the Court of 
Session, for dealing with ecclesiastical endowment by way of tithe, readjusting 
its (listiibution in the interests of the church, making new parishes, or altering 
the boundaries of existing parishes. 

^ Vol. i. Parliament, ch. v. s. i. in. 

’ Ihid., ch. iii. 

‘ Stanhope, ii. 69. For a li.-,t of such Secretaries see Haydn, Book of 
Dignities, 502. 
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created for the conduct of Scotch busines'^, and a Secretary 
for Scotland appointed who ia not a Secretary of State nor 
necessarily a member of the Cabinet. Almost all ths business 
which was before arrang'ed in the Home Oflicc, throus^h the 
Secretary of State advised by the Lord. Advocate, is now 
assigfned to the new department. 

In judicial matters Scotland retains her own law, her own The 
courts with their procedure. The jurisdiction of the House 
of Lords in appeal from the Courts of Teinds and of Session, 
which rested on analogy from the practice before the Union, 
is now based on the Appellate Jurisdiction Act, 1876. 

§ 3 . Ireland. 

It is necessary to be brief in noticing the relations of 
England, or later of Great Britain, to Ireland before the Act 
of Union in 1801, 

Henry II and John endeavoured, so far as their conquest Conquest 
and settlement of Ireland allowed, to impart the English law ment. 
and judicial organisation to their Irish subjects. Irish Parlia¬ 
ments came into existence early in the fourteenth century, 
summoned in the same form as English Parliaments by the 
deptity of the English Crown, In 1495 was passed by one 
of these the celebrated Statute called after the deputy of the 
time ‘ Poyning’s Law In two important points it altered Poyniny’s 
the relations of Ireland to the English Crown. It brought 
into force in Ireland all English statutes existing at the date 
of its enactment. It limited the meetings of the Irish Par¬ 
liament to occasions on which the King s deputy or lieutenant 
should certify the causes of summons under the great seal 
of Ireland and obtain licence for holding a Parliament; and 
it limited the legislative powers of Parliaments so summoned 
to the acceptance or rejection of bills already approved by the 
Crown in Council. 

The relations of the Irish Parliament to the Crown, thus 

* 10 Henry VIT, ch. iv. 10; soe Appendix to the Iriali Statutes, revised 
edition, p. 761. 

p a 
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established by Poyning’s Act, were, in the reig’n of Mary b 
explained to mean that the Irish Parliament might be sum¬ 
moned before ils proposed enactments had been certified by 
The Irish the lord lieutenant and approved by the Crown in Council, 
controlled and that it miglit then accept or reject but not amend 
Crown in limited powers it occasionally showed 

Council. gig-ns of indopeiulence, as by the rejection of a money bill 
in 1692, and it acquired a modified power of initiation 
by the practice of submitting to the Irish Privy Council the 
heads of Bills which it desired to see passed: these were sent 
or not sent to the King at the option of the Privy Council, 
and if returned were submitted to the Irish Parliament in 
the form approved by the Crown in Council, to be accepted 
or rejected without amendment. Thus the Parliament ob¬ 
tained a power of suggesting legislation similar to that of 
the modia'val English Parliament, but without the power 
vhich the English Commons possessed of enforcing legis¬ 
lation by withholding su})])Iy. 

And by So far the restraints u])on the Irish Parliament had come 
lative^su- from the prerogative of the Crown. In the 18th century the 
tlir'lTriush^ English Parliament put forward a claim to legislate for 
I>^ 1720 an Act was passed^ declaring the powers 
of the Crown in Parliament to make laws to hind the people 
and kingdom of Ireland, and the same Act took away the 
appellate jurisdiction which the Irish House of Lords had 
exercised, and vested it in the English House of Lords. 

The duration of Irish Parliaments, which had been limited 
only by royal prerogative or tlie demise of the Crown, was 
by the Octennial Act in 1768 reduced to a period of eight 
years, unless cither of the two causes above mentioned should 
operate to biing about a speedier dissolution. An increased 
indejiendence in the action of the Irish Parliament in respect 
of money bills was met on the part of the English ministers, 
by sending for the adoption of the Irish Parliament a per- 

' .S 'ihlI 4 P. & M. c. 4; see Irish Statutes, Revised Ed , Appendix, p. 776. 

’ 6 George I, c. 5. 
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manent Mutiny Act, and this, with many eiicumstanoes Mhich 
are matter of history, contributed to hasten the demand for 
the independence of the Irish Parliament. 

In 1783 this independence wa. obtained. The Pritish i.r^risiative 
Parliament repealed the Declaratory Act, tin r(‘hy renouneiTio- 
its right to legislate for Ireland, and i’lc right a crii'd for grasted m 
the House of Lords as a Court of erre ■ ml apj e; : C'.oin the 
Irish Courts. It further addre^^sed ihi- ' u.vn to r. movo the 
Executive restrictions on Indi legislation, and ’a comi'harce 
with this address the King gave his a.^.s(M ' fo various Irish 
Bills repealing the perjx'tnal Mutiny A t, aocl providing that 
the royal veto should he tlie only restrahil on the action of 
the Irish as on the British Parliament. In the following 
year, for the more complete assurance of the Irish in their 
new rights, the British Parliament passed an Act of Renuncia¬ 
tion, by which the legislative and judicial independence of the 
Irish Parliament and the Irish Courts was recognised so fully 
and explicitly as to satisfy every demand which Ireland had 
made on the subject. 

It is important to understand the working of the constitu- Its work- 
tion under this phase of the relations between Great Britain 
and Ireland, The King of England was King of Ireland, 
and he was represented in Ireland by a Viceroy who, like the 
representative of the Ciowii in the self-governing colonies, 
selected the political Executive in accordance with the changes 
in the balance of power among parties and the shifting of the 
majority in the House of Commons. The Chief Secretary to 
the Viceroy sat in the Irish House of Commons, led the 
House, and introduced Government business. 

But there was this marked dilFercnce between the position Dopem!- 
of Ireland in 1782-1800 and that of a self-governing Colony in'sh^Exo- 
of the present day the Viceroy and Chief Secretary 
were members and practically nominees of the party in F'rty 
power in England. Thus it might happen that the Viceroy 
who was charged with the selection of ministers in Ireland, 
and the Chief Secretary who was charged with the conduct 
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of Government business for Ireland, might be summoned 
away from their duties by a change in the balance of English 
parties. Others would take their place, probably new to the 
work, certainly of di/Tcrent political prepossessions. 

And this dependence of the Viceroy and his Secretary on 
Englisli ])arty-politics did not aflect merely the choice of the 
Executive. The royal veto on Irish Hills was a reality, not, 
as in Jhigland, a thing of the past. It would be exercised on 
the advice of the Viceroy, and one may reasonably suppose 
that the advice of two successive Viceioys of wholly dilferent 
political views might be widely divergent on the merits of 
the same toiuc of legislation. 

I'.issiiile Again, the enemies of the King of Great Britain would be 

<htticnltie8. enemies of the King of Ireland, but the foreign policy of 
the King of the two countries, the declaration of war or the 
maintenance of peace, would certainly be determined by the 
advice of his Brilish ministers. The views of his Irish 
Executive would reach him, if at all, through the Viceroy, 
himself a member of the Brilish ministry; the views of the 
British ministers woidd carry all the weight that would be 
due to the comj)arative importance of Great Britain and 
Ireland; they would bo communicated directly, while the 
opinions of the Irish executive would pass through an inter¬ 
mediary, perhaps unfriendly to their tenour. So the foreign 
policy of Ireland would be shaped by the British ministry 
whether the Irish w ould or no. But although a declaiation 
of war by the King of the twm countries might bring Ire¬ 
land into hostilities with a power against whom she had no 
ill will, the Irish Parliament might clFcctively cripple the 
military oiierations of England, by refusing to vote money 
and men, or by requiring of its executive a policy adverse to 
that of its neighbour. A collision between the Irish executive 
responsible to the Irish Parliament, and the Viceroy and 
Chief Secretary responsible to the English Parliament, would 
under such circumstances have been inevitable. 

The relations between the two countries could, in truth, 
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only work well by the exercise of great public spirit and 
mutual forbearance on both sides, or by the existence of in¬ 
difference or corruption on one. Fortunately for the well¬ 
being of the two countries there was no eJiange in the 
English Ministry during seventeen years out of the nineteen 
that Ireland enjoyed this practical independence of the 
English Government. 

The relation of Ireland to Great Britain at the time of The 
the Act of Union presented some such dilliculties as did the 
relation of England to Scotland at the commencement of the 
18th century. Ireland and Great Britain were two inde¬ 
pendent countries under the same king, but the difliculties in 
the case of Ireland were greater than in that of Scotland, 
because the supreme executive in Ireland w*as dependent on 
the action of party government in J^ngland, and because 
differences of race and religion caused a risk of disturbance 
in the smaller kingdom which might necessitate the use of 
force by the larger kingdom. 

It is enouglx, however, to try and exhibit the working of 
the two constitutions, I do not wish to pronounce on the 
merits or demerits of the scheme of 178^-1783, or of the 
policy and procedure of Pitt in bringing about the Act of 
Union. 

The terms of this Union, embodied in Acts of the two The tmiii 
Parliaments j)rovidcd that the succession to the Crown should 
be the same, and that there should be one Parliament for the 
two countries. The amount of Irish representation in the 
Lords and Commons was determined; the subjects of the two 
countries were to possess equal rights as to trade, navigation, 
and treaties with foreign powers. The Irish laws and Irish 
Courts were unaffected by the change, except that from the 
Irish Courts an appeal lay henceforth to the House of Lords 
of the United Kingdom. 

The relations of Ireland to the Parliament of the United 

* 39 & 40 Geo. Ill, c. 67, and Irish Statutes, Revised Ed., 40 Geo. Ill, 
c. 3?- 
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Kingdom as regards representation have been elsewhere 
described^, as regards subordination it may be said that 
Ireland is bound by a public statute unless expressly or by 
natural implication excepted. 

Executive. Its relations to the Executive are neither so simple nor so 
-Ante, pp. satisfactory. The Queen is represented in Ireland by a 
“yi- yi(.gj.Qy or Lord Lieutenant, and he is the chief of the 
executive, but the pleasure of the Crown in the various 
departments of Government is signified to him through the 
Secretary of State for tlie Home De[»artment. 

The Lord Lieutenant represents the Crown, but the Chief 
Secretary is the minister mainly responsible to Parliament 
for the conduct of Irish administration. This office is one of 
increasing importance, since the holder i.s in everything but 
name and rank a Secretary of State for Ireland, The Lord 
Lieutenant has large prerogatives ", but as their exercise has 
to be exidaincd and justified to the IJonse of Commons by 
the Chief Secretary, real power tends to pass to the man wdio 
is really responsible, and the office of Lord Lieutenant, with 
its costly and dignified sur:oundings, becomes more and more 
a survival of a time when Ireland was not as near to us in 
point of communication, nor as closely connected in point of 
constitution as it is at the present day. 

The Irish Courts are constituted on the model of the 
English Courts, and administer the English municipal law. 

So far we have been concerned with the relations to one 
another of the dilFerent parts of the United Kingdom and tho 
adjacent islands. Before pas.sing to the relations of the 
central Government with India and the Colonies, we must 
consider the departments which are mainly responsible for 
order and good government at home. They have already been 

• Vol. i. Parliament, pp. 114, 50, 52, 6^, 196. 

® The legal immunities of the Lord Lieutenant will be treated more con¬ 
veniently in connection with the legal rights and liabilities of colonial governors. 
Section iii, § 4 of this chapter. 


ineiit at 
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touched upon, and it must be plain that while there are sevcrid 
departments which are concerned with special topics of state 
control over individual action, such as the Boaids of At^d- 
culture and of Trade, and the Education Office, there are 
two departments which have wider functions in respcjct of 
home g-overnment, the one general, the other local. These 
are the Home Office, and the Local Government Jlnml. 

The Home Secretary may bo ^aid to be mainly responsible 
for the communication of the Qm-en’s pleasuie in matters 
arising within the United Kingdom and the adjacent islands, 
and for the maintenance of internal peace, oj'der, and well¬ 
being, within those limits. 

The Local Government Board is mainly responsible for the 
grant and control of powers of self-government in various 
matters concerning health, convenience, and the administra¬ 
tion of relief to the poor. 


§ 4 . The llowe Office. 

When, in 1782, the old division of duties among the Secre- The Homo 
taries of State was disconiinued, and the Colonial Secretary- his history; 
ship was abolished, much of the work of the Southern de¬ 
partment and all the work of the colonies was transferred 
to the Home Office. Between 178a and 1794 the Home 
Secretary transacted all the business of a Secretary of State 
which was not concerned with our foreign relations, and this 
business included, besides the superintendence of our colonies, 
all communications between the Home Government and the 
Irish—and these between 1782 and the Union were frcrpient 
and important—all communications with the War Depart¬ 
ments relating to the movements of troops at home and 
abroad. 

The business connected with the War Departments was 
taken from the Home Office in 1794; colonial business in 
1801; the Act of Union with Ireland brought the Chief 
Secretary to the Lord-Lieutenant into closer communication 
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l)ia duties. 


lie is tlie 
Secretary 
Ilf State 
par excel- 


with the Cabinet, and through his office in London is trans¬ 
acted all Irish business, except some matters of a formal 
character which still pass through the Home Office. 

It would seem as though a department which had been 
relieved of so much work must now be lightly burdened ; 
such was the impression of the Whig economists when the 
close of the Napoleonic wars reduced the work of the War 
Dejiartment, when the Act of Union had lightened the labours 
of the Home Office, and when onr Colonics were still few and 
small 

But though the Home Oflicc may not have been an 
exacting department in 1816, the State has been very active 
in the last seventy-five years, and much of this activity has 
been exorcised at the expense of the Home Office. The 
statutes which throw duties on the Homo Secretary in respect 
of the order, health, and general well-being of the community 
would, if I were to sot them forth, appal the reader as much 
as Glanvil rvas appalled by the eonftisa muKiiudo of the 
customary rules of law in the a 2th century. 

In addition to these, the Home Secretary has customary 
duties as being in an especial manner Her Majesty’s prin¬ 
cipal Secretary of State, and these duties have a certain 
historical interest. 

The business of the Home Office is, for the purposes of the 
department, arranged in three divisions, each superintended by 
a principal dork ; these divisions are resjiectively called the 
Criminal, the Domestic, and the General. The last twm 
admit of being grouped together, hut I think that the 
convenience of the reader may he better suited by a different 
arrangement. So I will divide the duties of the Secretary of 
State as follows:— 

{«) Communications passing between Crown and sub¬ 
ject ; or, one may say, the expression of the Queen’s pleasure. 

‘ Hansard, 1st series, vol. xxxiii. p. 893, debate on Mr. Tierney’s motion 
re.specting the offices of secretaries of state, 3rd April, 1816. 
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[b) Enforcement of public order, or, one may say, the 
maintenance of the Queen’s peace. 

(c) Enforcement of rules made for the internal well-being 
of the community. 

a. Commnnicaiions letvcen Crotni and Subject. 

In all matters wherein the Queen’s pleasure has to be 
taken, or communicated to an individual or a department, the 
matters not being specially appropriate to Eoreign, Colonial, 

Military or Indian aflairs, the Home Secretary is the proper 
medium of communication. Although each of the secretaries 
is cajtable in law of discharging any one of the functions of 
the other, yet tlie Home Secretary is the first in precedence 
and his duties bring him into a more immediate and jjer- 
sonal relation to the Crown than do those of his colleagues. 

He is the successor and representative of the King’s Secretary 
as that ofTicer appears to us in the i6th century, the Minister 
through whom the King was addres.sed, who kept the signet 
and the seal used for the King’s private letters, and authen¬ 
ticated the sign manual by his signature. Therefore the 
Home Secretary has, besides the general duties of his de¬ 
partment, much to do that is formal and ceremonial in its 
character. He notifies to certain great local officials ^ certain Commuui- 
matters of State intelligence, such as declarations of war, 
treaties of peace, births and deaths in the royal family, telbgence. 
When the Queen takes part in a ceremonial he ascertains 
her jdeasure as to the arrangements, he is responsible for 
their conduct, and must be present. 

He receives addresses and petitions which are addressed to Arrange- 
the Queen in person, as distinct from the Queen in Council, 
he arranges for their reception, their answer, or their reference 
by the Queen’s command to the department to which they 
relate; but whether it be a private individual that addresses 

' The Lord Mayor of London, the Lord Lieutenant of Ireland, the Lieutenant 
Governors of Guernsey, Jersey, and the Isle of Man, the Lord President of thq 
Court of Session, the Lord Justice Clerk, the Lord Advocate for Scotland. 
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the Sovereign, or a great corporation such as the City of 
London, or the University of Oxford, or whether it be one 
or both of the Houses of Parliament, the matter passes 
through the hands of the Home Secretary. Besides these 

the Queen’s pleasure has to be expressed formally under the 
sign manual, it is the duty of the Homo Secretary to cause 
the- document to be prepared for the Royal signature, and 
afterwards to countersig’n it. Such documents are some¬ 
times complete, for the purpose which they have to serve, 
when the Royal signature has been affixed and countersigned; 
in other cases they only authorise the preparation of doeu- 
incnts which must pass under the Great Seal. 

Where a sign manual warrant is an authority for affixing 
the Great Seal, it must be countersigned either by the Chan¬ 
cellor, one of the Seeretaiies of State, or two Lords Com¬ 
missioners of the Treasury, and this duty of countersignature 
falls most often upon the Home Secretary. Thus in the 
creation of a Peer the Prime Minister informs the Homo 
Secreinry of the intention of the Crown, the Homo Office 
thereupon instructs the Crown Office in Chancery to prepare 
a warrant for the sign manual; this warrant when prepared 
is submitted by the Horae Secretary to the Queen, and 
having been countersigned by him is returned to the Crown 
Office as authority for the preparation of the Letters Patent 
by which the Peerage is conferred, and the affixing to them 
of the Great Seal. These are then sent through the Home 
Office to the newly created Peer. 

I liave in an eailier chapter adverted to the distinction 
between documents which have to pass under the Great 
Seal, and those which are completed by the sign manual 
countersigned by a Secretary of State. It is enough here 
to note the vast amount of work of this nature, some purely 
ministerial, some discretionary in its character, which passes 
through the Home Office. And further, it should be borne 
in mind that there is a reason for casting all this work upon 
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the Home Secretary. The reason is that the Queen’s an- Reasons 
thority is required for a ^reat number of warrants, and letters eoUane^r 
patent, making- appointments, conferring honours, issuing 
orders, or granting licences and dispensations, that the proper 
channel through which this authority is commimieatcd is 
one of Her Majesty’s Principal Secretaries of State, and that 
since the greater number of these matters are not appro¬ 
priate to the other departments of the Secretariat,—Foreign 
or Colonial, Indian or Mililaiy,—the Secretary of State for the 
Home Department is the obvious inheritor of the ancient 
duties of the King’s Secretary 

For this reason the Homo Secretary, among his miseel- Duty of 
lanoous duties, is the means of communication between the sucretary 
Queen and the Church ^ for the purjiose of making appoint- 
ments to benefices vested in the Crown, and for setting in 
motion the Houses of Convocation and confining their legis¬ 
lative action within certain limits; in matters of administra¬ 
tion he advises the Queen, and communicates her pleasure to 
the Lieutenant Governors of the Channel Islands and the A'l to tiio 
Isle of Man. isl^df 

In the peculiar form of action in which the subject may 
sue the Crown, or, what is the same thing, a department of As to peti- 
Government, the right to sue is teclinienlly dependent on night, 
the Queen’s grace. The cause of action is stated in a 
petition which is lodged with the Home Secretary, who takes 
the opinion of the Attorney-General, and consults any de¬ 
partment of State that may be affected by the claim. If tlie 
o])inion of the Attorney-General is favourable, the petition 
is submitted for royal endorsement of the fiat ‘let right be 

' The foi'm in which the Secretary of State addresses the Sovereign in com- 
inunicsiting these matters runs thus ;— 

Mr. Secretary — presents his humble duty to your Majesty, and in 
transmitting the accompanying documents for your Majesty’s signature 
humbly begs leave to explain, etc. 

“ If the Home Secretary should not be a member of the Church of Engl.ind 
these duties are discharged by the First Lord of tho Treasury. See speech of 
Mr Secretary Matthews. Hansard, ceexlix. 1734. 
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done ; ’ the petition is then sent to the department concerned, 
that a plea or answer may bo returned in twenty-cig’ht 
days, and the subsequent proceedings follow the course of an 
ordinary civil action. 

(M) The maintenance of the Queens peace. 

The Home Secretary is responsible for peace and good 
order throughout tho land, and for the exercise by the Queen 
of her prerogative of mercy in the case of offenders against 
the rules of order. It is not his duty to declare the criminal 
law, but it is his duty to ensure the observance of order, and 
that in various ways :— 

Firstly, by controlling elements of possible disorder. 

Secondly, by organizing in many of its departments tho 
administration of criminal justice. 

Thirdly, by tho systematic repression or apprehension of 
peace-breakers through the agency of a i)olicc force. 

Fourthly, in the detcnf.ion of offenders for the purpose of 
punishing or preventing crime. 

HL-ylmits It may seem far-fetched f.j connect the naturalization of 
aliens with the duties of the Home Secretary in the mainten¬ 
ance of the peace, but the Naturalization Act^ gives to him 
an absolute discretion in the matter, and ho may, 'with or 
without assigning any reason, give or withhold a eertificate 
as he thinks most conducive to the public good.’ He is 
therefore entrusted with the power of determining whether 
or no a candidate for citizenship is likely to prove a good 
citizen. He is further charged with ensuring the observance 
of the Foreign Finlistment Act and a part of the Act ® 
which confers privileges upon foreign ambassadors and their 
servants: he thus preserves the amicable relations of the 
subjects of the Queen Avith those of foreign powers. 

Home Secretary, with the other Secretaries of State 


33 & 34 c. 14. 


" 7 Anne, c. 12. s. 6. 


’ 33 & 34 Viet. c. go. 
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and the First Lord of the Admiralty, is entitled to demand service 
a portion of the sum available {si 10,000) for secret service ’ 
within the king'dom; he may detain and open letters in the 
Post Office a power rarely used, and may for State purposes Post Office, 
control the use of the Telegraph^; he may obtain, without Telegraph, 
showing cause, the issue of a writ ne exeat regno to keep a Move- 
subject within the realm; in cases of anticipated disorder he Queen’s 
may approve or enforce provisions for the appointment of ■‘’'object-* 
special constables ^ may call out the reserve forces for the Re.‘<ervc 
preservation of the peace*, and can require the aid of the 
Admiralty as may be required for the same purpose or for 
the protection of our fisheries. 

Again, though the Secretary of State is not as such a 
magistrate ex officio^, nor has a general power of commit¬ 
ment, it seems settled that he may commit persons charged Hia right 
with treason or offences against the State, in virtue of an 
authority transferred or delegated by the CrownAkin to 
this direct interposition of tlie Home Secretary for the main¬ 
tenance of order, may be reckoned his duties in respect of 
the extiadition of persons who have committed crimes in 
foreign countiies and have taken refuge upon our shores. 

The Extradition Acts of 1870 and 1873^ lay down rules for Proce.lure 
the surrender of fugitive criminals, which the Queen may extradi- 
makc applicable by Order in Council to any foreign state 
with which an arrangement to that effect has been made. 

The process may be described as follows: the diplomatic 
representative of the country within whose jurisdiction the 

^ 7 Will. IV. & I Vict. c. 36, and see May, Const. Hist., iii. p. 4S, and the 
references there given to the action taken by Sir James Gialiam in 1844. 

26 & 27 Vict. c. 112. 

= I & 2 Will. IV. c. 41. a. 2. 

* 30 & 31 Vict. c. no. 

’ As a Privy Councillor he would be in the Comini8.sion of the Peace. 

' The cases bearing on this point are JSniici: v. Carrington, 19 St. Tr, 1030, 
i?. V. Despard, 7 T. E. 736, Harrison v. Bush, 5 E. & B. 353. The authorities 
are not clear or conclusive, but now that all Privy Councillors are placed in 
the Commission of the Peace for every county we need not trouble ourselves 
to reconcile the dicta and decisions of Lords Camden, Kenyon, and Campbell. 

’ 33 & 34 Vict. c. 52. 36 & 37 Vict. c. 60. 
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crime has been committed makes application to the Secretary 
of Stale, who thereupon decides wliether the crime is of a 
political character. Should this be the case he is bound to 
Limited make no order in the matter. If, however, the crime is non- 
pohUcal political and is one of those included in the treaty ariange- 

oHences. jnguf. between the countries, the Secretary of State sends 

an order to a police magistrate or justice of the peace for 
the issue of a rvarrant for the api)rehension of the alleged 
criminal. Either of these last-mentioned officials may issue 
such a warrant, but must give notice thereof to the Secretary 
of State, who can, if he think fit, cancel the warrant and 
discharge the person apprehended. At the end of fifteen 
days at the least the Secretary of State may make an order 
under his hand and seal for the surrender of the criminal to a 
person dulj'^ authoiised by the foreign State. 

But the alleged criminal may not be surrendered for a 
political ofience, nor be tried for any other crime than that 
for which ho is surrendered, nor for fifteen days at least after 
his a])prehcnsion, nor, if he is charged wdth any otfence 
committed within the jurisdiction of the English Courts, 
until he has been tried and acquitted or has undergone 
sentence. 

Analogous responsibilities and powers, free from some of 
the restrictions just mentioned, are possessed by the Secretary 
I'ligitive of State under the Fugitive Ofrendcr.s Act (i88 i), in respect 
■ of persons accused of offences in one part of the Queen’s 
dominions and found in another part. He is further required 
to <;onscnt to proceedings against a foreigner under the 
Territoiial Territorial Waters Jurisdiction Act '-^, and to explain if called 
waters. couit within British dominions, the 

nature of a jurisdiction claimed under the Foreign Jurisdiction 
Such, and so miscellaneous are the duties of the Home 
Secretary in respect of direct dealings with criminal justice 
and the maintenance of the peace. 

‘ 44 Si 4.5 Vict. c. 69. ’ 41 & 42 Viet. c. 73. 

’ 53 & 54 Vict. c. 37. s. 4. 
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As regards the control of courts, his powers increase as 
the importance of the court diminishes. 

As regards the Courts of Assize he advises the Crown as to The Home 
the frequency with which assizes should be held, and how, on an^thT^ 
the occasions when assizes are not held in each county, the Courts, 
most convenient arrangements may be made for the trial of 
prisoners. 

Witli Courts of Quarter Sessions, the Home Secretary 
has nothing to do in counties, but much in boroughs. 

For those must depend for tlie grant of a separate Court of As to Re- 
Quarter Sessions on the advice which the Home Secretary 
gives to the Crown: the Recorder is appointed on his recom¬ 
mendation ; an increase to the Recorder’s salary, the number 
of sittings (beyond four times a year), the appointment of a 
deputy, are all matters within his discretion 

Powers of a very similar character are possessed by him as 
regards the assistant judge of the Middlesex Sessions and 
the stipendiary magistrate of a borough ; the appointments of Stipen- 
thc police magistrates in the Metropolis and the regulation gUiTates. 
of the business of their courts, are entirely in his hands; he 
also settles, on application, the salaries of Clerks of the Peace 
in county and borough, and the fees to be taken by Clerks of 
the Peace and Clerks to the Justices ^ : he fixes the table of fees 
to be paid to prosecutoi*s and witnesses, and appoints the Public 
Prosecutor and his staff''k 

In the department of police the Home Secretary has much 
to do. As regards the County Constabulary his sanction is The police 
required to the appointment of Chief Constable and to any 
change in the numbers or pay of the force ; he makes rules 
and appoints inspectors. As regards the borough police he 
merely receives copies of their rules. As regards the City of boiough.s ; 
London Police he expresses the approval of the Crown to the 
appointment by Mayor and Aldermen of a Commissioner of 
the Police Force of the City; his approval is necessary to 

' 45 & 46 Viet, u 50, Part viii. * 40 & 41 Viet. c. 43. 

^ 42 & 43 Viet. c. 42. 

Q 
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their regulations, and to any deputy whom the Commissioner 
may appoint. 

the metro- Jgut the Metropolitan Police from the time of their estab¬ 
lishment in 1829, in substitution for the old local system of 
watchmen, have been under the immediate authority of the 
Secretary of State. The Metropolis for this purpose means a 
radius of fifteen miles from Charing’ Cross, and within this 
distriet, excepting of course the City, the Home Secretary 
exercises a close and constant supervision over the mainten¬ 
ance of order. He advises the Crown as to the appointment 
of the Commissioner, the Assistant-Commissioner, and the 
receiver or finance-officer of the police; the regulations for 
the government of the force are made subject to his approval, 
the pay and superannuation allowances of members of the 
force are determined by him, all contracts for the site and 
erection of buildings for the use of the force are made in 
accordance with his direction. 

It may be said shortly that all general regulations made by 
the Commissioner are subject to the approval of the Home 
Secretary, that his action must be sanctioned by the Home 
Secretary in some details, such as the rules to bo observed as 
to traffic in streets, the licensing of refreshment houses and of 
cabs, and that although the Commissioner has the practical 
control of the force, the Home Secretary is responsible to 
Parliament for its efficiency and good conduct b 


The 
punish- 
nient of 


rrisons. 


The duties of the Homo Office in respect of Prisons are 
connected with a long history of prison management and 
discipline which cannot be dealt with here. The duties 
themselves fall under the two heads of Punishment and 
Prevention. 

Under the first fall (1) the prisons which are used for the 
detention of unconvicted as well as for the punishment of 


‘ I have not referred to the numerous statutes, some of them local, relating 
to stipendiary magistrates; nor to those which relate to the metropolitan polic(^ 
They can be asceitained by reference to the Chronological Table and Index to 
the Statutes, 
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convicted persons, and (2) the convict prisons to which 
persons sentenced to long- terms of imprisonment are con¬ 
signed. 

As regards the former, the process by which the powers 
of the Home Secretary have reached their present dimensions 
may be described as, first, inspection; next, regulation ; lastly, 
complete responsibility and control. The three stages are 
illustrated by the Acts of 1835, 1865 and 1877. 

By the last of these, 39 & 40 Viet. c. 31. s. 5, the prisons, 
their furniture and effects, the appointment and control of all 
officers, the control and custody of the prisoners, all powers 
and jurisdiction vested in prison authorities or justices in 
session, at common law, by Statute or by charter, are trans¬ 
ferred to and vested in the Secretary of State. 

It only remains to note as a part of the subject of prisons 
and the punishment of crime, the duty east upon the Secre¬ 
tary of State to make rules as to the execution of a ca])ital 
sentence within prison walls, and to receive a certificate from 
the sheriff charged with the execution, in each ease, that 
these rules are observed 

As regards convict prisons the Secretary of State always Convict 
enjoyed a special control over their officers, and over the mode 
of confinement of persons under sentence of penal servitude, 
which was substituted in 1857 for transportation in all cases 
where the latter punishment had been used 

Licences to be at large on condition of good behaviour are 
granted by the Crown through the Home Secretary and the 
revocation of such a licence is signified by him to a police 
magistrate of the Metropolis, who is thereupon required to 
issue a warrant for the apprehension of the convict, which may 
be executed anywhere in the United Kingdom and Channel 
Islands. 

The Prevention of Crime, so far as it is a part of the duty 

‘ 31 & 32 Viet. c. 24. 

® 16 & 17 Viet. c. 99. 20 & 21 Viet. c. 3. 

® 27 & 28 Viet. c. 47. B. 4. 

Q a 
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Prevention of the Secretary of State, falls into two heads, (i) the treat¬ 
ment of criminal lunatics and (2) the treatment of youthful 
offenders. 

fij Criin- j'hc Home Seerotnry has lar^e powers ovTr persons who 

null Inna- 1 

tcj. are cither acquitted of a crime because they are insane, or 

who are found to be insane when arraigned for trial, or who 
go mad in prison; he may direct the place of confinement, he 
has a discretion as to the time of discharge, and ho appoints 
a council for the supervision of the State Asylum for criminal 
lunatics at Broadmoor h 

(2) VdiuIi- Keformatorios ^ are for offenders under sixteen years of age 
fill otlen- , ... 

•liiis, convicted of an offence punishahle witli penal servitude or 
imprisonment, and sentenced f o a short term of imprisonment 
and afferwards to detention in a reformatory. 

Srliioh'**^* Industrial schools-^ are for children over five years of age 
neglected by their parents, or not under proper control, 
vagrant, or associating with criminals. 

The Home Secretary in respect of both those institutions 
ajipoints ins2>ectors, certifies as to filness, aj/provos of rules 
and changes in building, has jiower of discharging or re¬ 
moving their inmates, ami in other minor matters controls 
their action. 

remains in this depaitment of his functions the duty 
nii'icy. ef advising the Crown in its exorcise of the jirerogativo of 
mercy. This prerogative is nothing more than an exercise 
ot a discretion on the part of the Ciown to dispense with or 
lo modify punishments which common law or Statute would 
A iiispeiis- require to be inflicted. It is a dispensing power exerciseable 
in-, power. limitations, and these limitations may be de¬ 

scribed as threefold"*. Firstly, the pardon must be exercised in 
the case of offences of a public character, that is it must not 

‘ 23 & 24 Viet. c. 75 47 & 48 Viet. c. 64. 

* 29 & 30 Viet. c. 117. 35 & 36 Viet. c. 21, Part i. 

’ 29 & 30 Viet. c. 118. 35 & 36 Viet. c. 21, Part ii. 

‘ See as to the prerogative of panlon, Chitty. Prerogative of the Crown 
pp. 88-102. 
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interfere with a private right. It is not limited to cases in Its extent 
whicli the Crown is the prosecutor, for it extends to persons and limits: 
found guilty and sentenced by the House of Lords after must not 
impeachment by the House of Commons, but it must be so vateii^'ht^ 
used as not to affect j)rivatc rights. It cannot be used to 
prev'cnt the bringing of an action, or to hinder a suit for 
a penalty recoverable by the imlividual suing, after such a 
suit is begun ; nor can a recognisance to beep the peace 
towards an individual be discharged by iwirdon. 

Secondly, it must not be anticij)atory. The middle ages nor nntiti- 
furnish us with instances of charters of pardon for offences offence, 
not yet committed, which were in fact licences to commit 
crime; and the Act of Settlement points to the same danger 
where it enacts that a pardon may not be pleaded in bar 
of an impeachment, that is that a Minister who executes a 
royal command with an indemnity, in the shape of a pardon, 
against any legal risk which may follow upon obedience, may 
not set up this pardon as a defence to an impeachment by the 
House of Commons. 

Thirdly, it must not do more than grant an immunity. In 
the case of an office corruptly ac(iuired it may relieve from 
penalty but not from the liability to vacate office. 

Thus the prerogative is a discretionary power to remit or 
modify punishment for an offence actually committed, a 
power which must not bo exercised so as to infringe private 
rights or secure the offender in the proceeds of his wrong¬ 
doing. 

The form of its exercise is by reprieve, commutation or Forui 
pardon. The two former need no formality, but take place by 
communication between the Secretary of State and the officer 
responsible for carrying out the sentence. A pardon was 
formerly incomplete unless it were under the Great Seal, but 
since 1827 manual warrant countersigned by the 

Secretary of State is enough^, and takes effect at once if 

* 7 & 8 Geo. IV. c. 28, 8. 13. 
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it be a free pardon, or, if it be conditional, on the performance 
of the condition h 

3. The interml well-being of the country. 

Miscella- It is under this head that the miscellaneous character of 
regulative duties of the Home Office is most apparent. Some of 
duties. these have been taken away by the creation of a Scotch 
Secretary, of a Board of Agiiculture, and by the increased 
powers of the Local Government Board. But even thus I 
will not attempt to do more than classify roughly the duties 
without referring to the network of Statutes by which they 
Health or are imposed. Some concern the general health of the com- 
ge'nefally, munity, whether in respect of studies purporting to increase 
knowledge of the laws of health, as in the Acts regulating 
schools of anatomy, or the Vivisection Act; or in respect of 
the wholesomeness of land or buildings, as in the case of the 
Acts relating to burials, to artisans’ dwellings, to sowers, to 
nuisances, or to open spaces within the metropolis; or in 
respect of persons unable to take care of themselves, as 
lunatics, or habitual drunkards. 

.irill special Some concern the health and safety of those engaged in 

tr.idfs. particular trades, as in the case of the Acts regulating coal 
and metalliferous mines, the explosives Act, the factory Acts. 
Preserva- Some concem the preservation of things of use and con- 
ful things, sumption, as the Msheries Act, and the Acts for the preser¬ 
vation of sea-birds and seals. 

The Home Secretary is concerned with the Education Acts 
in so far as they touch the employment of children engaged in 
factories and mines, with agriculture, with merchant shi])ping. 
He is an ex officio member of those phantom assemblies the 
Boards of Trade, of Local Government, of Agriculture. 

Doubtless the tendency of modern legislation is to create 
special departments which will relieve the Home Office of 
some of its miscellaneous duties, and the development of 

* A pardon removes disqualifications which would not be removed by 
merely serving the sentence; per Hawkins, J., Bay v. Justices of Middlesex, 
34 Q. B. D. 561. 
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Local Government will operate in the same direction. But 
if the whole congeries of this last group of duties was removed, 
the Home Secretary would still remain the chief organ for 
the expression of the royal will in matters of administration, 
the Minister responsible for the maintenance of the Queen’s 
peace and for the exercise of the prerogative of mercy. 

§ 5 . T/ie Local Government Board. 

I would limit the treatment of Local Government so far as 
is possible to the relations of central and local government 
but we must considei’, first, the units with which the Local 
Government Board must deal, and next the subjects with which Division-* 
the Board is concerned ; and, for these purposes, the divisions Gu. 
of the country for secular purposes into town and county. 

These terms have so changed their meaning in course of 
time, that it is hard to bring the town and county of to-day 
into connection with the town and shire of Saxon times. 

Units of Local Government. 

(a) The Town. 

The township or inn is the constitutional unit of the Saxon The towu- 
polity. It was probably, as we first meet it, a development 
of the mark. But it had a complete organisation not only 
for agriculture but for administration : a gemot for the making 
of by-laws and for police purposes ; and officers, the reeve, or 
(nn-gerefa, and bedel. But this township survives, so far as 
it can be said to survive at all, in the parish and, perhaps, in 
the manor. For the pari.sh was in its origin conterminous 
with the township, and the manor may perhaps be the town¬ 
ship on the land granted to a feudal magnate, retaining its 
old jurisdiction, while admitting in its courts the presidency 

^ For obvious reasons of space and pi oportion I have confined what I have 
to say on Local Government to England. It may be enough to mention that 
Scotland has its Public Health Act, 30 & 31 Viet. c. loi, and Local Govern¬ 
ment Act, 52 & 53 Viet. c. 50, and Ireland its Local Government Acts, 

34 & 35 Viet. c. 109, and 35 & 36 Viet. c. 69. The woiking of these is 
supervised by the Scotch and Irish Secretaries. 
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of its new lord. The township moot would thus be repre¬ 
sented by the vestry, for electing officers and transacting local 
business; by the manor court, in respect of its judicial and 
police duties 

Sometimes an agglomeration of townships grew together 
into the Inrh or walled town, and hence came the chartered 
borough of the Norman kings, which bought exemption from 
the assessment and jurisdiction of the shireFrom the end 
of the reign of Henry 111 charters were not infrequent, all 
pointing to the same object, the exclusion of the sheiilF, the 
election by the town of its own magistrates, and the deter¬ 
mination of its own pleas indeiK'ndently of the county court®. 

The constitution of the towns varied indefinitely, but from 
the reign of Henry VI onwards the tendency of the royal 
charters was to diminish the rights of the townsmen and 
increase the rights of the magistracy. Where a borough 
possessed or received by charter the right of returning 
members to Parliament, the power of the Crown in gianting 
chartcr.s, combined Avith the control of the Crown over the 
judges, before whom the validity of such charters could be 
tested, made the boioughs before 1700 a ready instrument for 
the acquisif.ion of political power. The dealings of Charles II 
and Janies II with the borough chaitcrs are significant on 
this point. But in 1700 the Crowm lost its control over the 
judges, and in 1^32 the borough representation was settled 
by Statute and ceased to rest, in any case, upon charter. 
Except in so far as it is connected with this form of royal 
prerogative, this part of borough history belongs to the topic 
of Parliament 

But the constitution of the boroughs for their own local 
purposes did not begin to acquire uniformity until the 
Municipal Corporations Act, 1835®. This Act designed for 
corporate boroughs a model constitution, to which all existing 

1 Stubbs, Const. Hist., i 82-86. * Ibid. i. 408-412. 

“ Ibid. li. 217-219. ‘ Vol. i. Parliament, ch. v. Beet. ii. 2. 

' 5 & 6 AVdl. IV., c. 76, repealed by 45 & 46 Viet. c. 50. 
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boroughs and such as might hereafter be chartered should 
conform. The substance of this Act and of numerous 
amending Acts was consolidated in the Municipal Corpoiations 
Act, 1H82 b 

A town is now, in relation to the executive of the country, 
one of two things: it is a Municipal Corporation under the 
Municipal Corporations Act, or an Urban Sanitary a town i.s 

Authority under the Public Health Act, 1875. 

A Municipal Corporation is constituted by royal charter, (t) A Mu- 
granted by the Queen, with the advice of the T’rivy Council, 
upon petition of the inhabitant householders of the town. 

The corj)oration consists of the burgesses, that is, the rate¬ 
payers, a mayor, and aldermen. It acts thiough the Council, 
consisting of mayor, aldermen, and councillors. The burgesses 
elect the councillors, the councillors elect the aldermen, and 
the entire Council elects the mayor. 

The Council thus constituted may make by-laws, but these 
must be sent to the Home Secretary to be laid before the Queen 
in Cotmcil, who may within forty days disallow them ; it 
manages the corporate property of the borough, and may levy 
a rate when this pi-operty is insuflicicnt to meet local purposes, 
but a return of the income and expenditure of each year is 
required to be submitted to the Local Government Board ; it 
may borrow money on the security of the land of the cor¬ 
poration or of the borough rate, and it may deal in other 
ways with the corporate property, but must for these purposes 
obtain the approval of the Treasury. 

If a borough petition the Queen in Council to have a 
sepai-ate Court of Quarter Sessions, the Queen may grant the 
petition and appoint a barrister of five years’ standing to bo 
Recorder of the borough. This she does on the advice of the 
Home Secretary, who approves the salary proposed to be paid 
by the corporation, and the scale of fees to be taken by the 
Clerk of the Peace. 

* 45 & 46 Viet c 50. 
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The Urban Sanitary Authority is tho creature^ not of the 
Crown in Council, but of the Local Government Board, which 
bring-s it into existence, defines its area, controls the exercise 
of its powers, and may dis.solve it. It is a cori)oration and 
may hold property, make rates, and, with the assent of the 
Local Government Board, may borrow money on the security 
of its property or of the rates which it is authorised to levy. 
The powers and duties of these corporations are to be found 
in the Public Health Act, 1875 ^ and the Acts which have 
added to the powers therein conferred. 

Apart from these meanings of the word town, it is a term 
of very indefinite use^. OVy used to bo defined as a town 
which possessed or had possc.'^sed a cathedral, but it is now 
merely a term of distinction sometimes conferred on great 
towns by letters patent, as recently upon Birmingham and 
Dundee 

Jioroitgh was formerly defined as a town, corporate or not, 
which sent membei-s to Parliament, but the term is now pro¬ 
perly apj)lied to boroughs incorporated under the Municipal 
Corporations Acts. 

There remain only to note the county corporate or county 
of a city or town, and the county borough of the Local 
Government Act. 

The county corporate was a town placed by royal favour in 
the position of a county, being exempt from the jurisdiction 
of the shire, ])Ossessing a sheriff' of its own, having a separate 
commission of oyer and terminer and gaol delivery for the 
trial of olfences committed within its boundary, and being for 
parliamentary purposes in a somewhat different position to 

‘ 38 & 39 Viet. c. 55- 

“ Blacksitone says (t’onim, vol. i. p. 115) that a town or township is synony¬ 
mous with tithing or vill, and consists in the possession of ‘ a church with 
divine service, sacraments, and burialsthis he admits to be an ecclesiastical 
rather than a civil distinction, but he olTers no other. He negatives the 
pos.session of a market as the differentia of a town, and suggests that it con¬ 
sisted in a tithing or group of ten famdies; but this was an associ.itioii for 
police purposes. 

^ London Gazette, Jan. 18, 29, 1889. > 
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other towns. But legislation as to municipal powers and on 
the subject of the franchise has reduced the distinction of 
these ancient borough counties to something merely nominal. 

There remain the county boroughs of the Local Govern- A county 
ment Act. These are boroughs which either possess a popu- 
lation of not less than 50,000, or having a large population 
were also counties corporate. In these the mayor and Council, 
as constituted by the Municipal Corporations Act, are in¬ 
vested with such larger powers as are conferred on the Council 
of an administrative county. 

(^) The County. 

This brings us to the county, where our representative 
institutions may be said to find their domicile of origin. 

The County Court of the Saxons, the Normans, and the Plan- Tho 
tagenets was a representative assembly for the administration county 
of justice, the assessment of taxation, and the transaction of 
the business of the shire. The sheriff presided alone at the 
mediaeval County Court, when the bishop had been forbidden to 
attend and the caldorman had ceased to exist. Thither came 
the great lords and ecclesiastics of the county, the knights 
and freeholders, from each hundred twelve lawful men, and 
from each township four men and tho reeve. But the business 
of the court left it by degrees. Its functions as an assembly 
for the assessment of taxation and the discussion of matters 
of general interest ceased when it sent representatives of 
shire and town to deal with those matters in Parliament. 

Its judicial business was transferred to the civil and criminal 
courts of the King. Since the Ballot Act of 1872 the election 
of members to tho House of Commons no longer takes place 
in the County Court. The election of a coroner remained to it 
till 1888, when this too was taken away and transferred to the 
County Council. Perhaps the only thing that could happen 
to a man in the ancient County Court is the proclamation of 
his outlawry. 

The geographical divisions of the county are followed in the 
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administration of criminal justice. Crimes, unless by writ of 
certiorari they are broug-ht up to the Central Criminal Court, 
are tried in the county in which they are committed. 

Hut the actual business of the county is what concerns us, 
and here we must distinguish the ancient county and its 
organisation from the administrative county of the Local 
Government Act of 1888. 

County The counties of England arc forty in number, and of 
Wales twelve. The officei-s of the county are the Sheriff, 
the Lord Lieutenant, the Coroner, and the Justices of the 
Peace. 

Tiie The Slieriff, who once presided at the County Court, takes 

precedence, as the oldest representative of the Crown, of every 
other person within the county. But his duties are no longer 
connected with county administration. They consist in the 
enforcement of judgments of the High Court affecting 
persons or property within the county; in carrying into 
effect, as returning’ officer, writs for the return of members 
for parliamentary divisions of the county; in providing for 
the proper reception of the judges on circuit, for the summons 
of juries, and for the conduct of assizes. 

The Lord The Lord Lieutenant, an oflicer who came into existence 
tonaiit, course of the reign of Henry VIII, took from the 

Sheriff in the following reign the control which the latter had 
I'd-if, exercised over the military forces of the county. Of this he 
th. VIII. deprived by the army reforms of 1871, but he still 

occupies an important place in the county. He is the 
principal Justice of the Peace, he appoints the Clerk of the 
Peace, and it is upon his recommendation that persons are 
placed in the Commission of the Peace for the county. 

Tho The duties of Coroner are outside the scope of the present 

chapter. The election of a Coroner, which, subject to certain 
exceptions, was vested in the freeholders of the county or 
division of the county for which the Coroner was to act, is 
now vested in the newly-created County Council h 
' 51 & 52 Viet. c. 41, s. 5. 



Sect. i. § 5 .] OP THE CEOWN. LOCAL COVEENMENT, 237 

The Justice of the Peace is in the Commission of the The Justice 
Peace for the entire county. He acts both in a judicial and Peace, 
administrative capacity for the entire county at Quarter 
Sessions; on other occasions his sphere of action is limited 
to the Petty Sessional Division in which he resides. His 
judicial duties rest partly on the terms of his commissionj 
partly on Statute: we are not concerned with thorn here. 

His administrative duties are entirely statutory; they are 
exercised at Quarter Sessions, or in the j>rant of licences at 
Petty Sessions; or in committees to which the Justices 
assembled in Quarter Sessions have entrusted departments 
of county business. Dr. Blackstone considered tliat the 
number and variety of the duties thus committed to magis¬ 
trates in his time made it hopeless to give a detailed account 
of them, and the accumulation has increased. Justices in 
Quarter Sessions exorcised until 1888 an administrative 
control over county business analogous to that which was 
once exercised by the mediaeval County Court. They were 
entrusted with the maintenance of police, settling, subject 
to the Home Secretary, the numbers of men and officers, 
apiiointing the chief constable, and levying a rate to defray 
the half cost which is not met by the Treasury. They made 
highway districts, and coidd put constraint on highway 
boards who failed in their duty. They maintained bridges 
and shire halls; maintained and managed pauper lunatic 
asylums; inspected prisons; granted licences for the sale of 
intoxicating liquors, and for opening theatres and places for 
music and dancing. 

These were the chief duties of the county magistrates 
until the Local Government Act of 1888, 51 & 52 Viet. c. 41, 
created the adrtiinutraiive county. 

Every county in England now possesses one Council or TheCounty 
more, according as it may constitute a single administrative *' 
county or be divided for purposes of administration. Many 
large towns possess a similar constitution, and are adminis¬ 
trative counties for the purposes of the Act. 
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The number of councillors and the boundaries of electoral 
divisions are settled by the Local Government Board. The 
qualification of electors is, throughout, the resident rate¬ 
paying qualification of the Municipal Corporations Act, and 
the constitution of the Councils is that of the Municipal 
Corporation. 

They are incorporated ; they may make by-laws subject to 
disallowance by the Queen in Council; they may make and 
levy all rates for county puiq)oses, and may borrow on the 
security of their rates or other revenues with the consent 
of the Local Government Board. They carry out the pur¬ 
poses of various Statutes subject to the control of one or other 
of the centi’al departments. 

To those bodies have been transferred all the administrative 
functions of the Justices of the Peace, with two excej)tion9. 
The Justices retain the right of administering the laws 
which relate to the licensing of places for the sale of in¬ 
toxicating liquora ; and jointly with the County Council they 
fix the numbers and rate of pay of the county police, and 
appoint the chief constable. 

Thus the administrative county is taxed and governed for 
most local pmrposos by a representative body whose action is 
checked by various departments of the central executive, and 
especially by the Local Government Board, a branch of the 
executive which seems likely to increase in importance with 
the increase in the powers of the County Council. 

And the Act of 1888 seems to contemplate the transfer to 
the County Councils by the Local Government Board of 
statutory powers, duties and liabilities, at present apper¬ 
taining to the Privy Council, the Home Secretary, the Board 
of Trade, the Local Government Board, or the Education 
Dei)artment, where those power's are of a local or adminis¬ 
trative character. It is in fact an outline of a scheme of 
decentralization which may be filled in as the County Councils 
increase in experience. It renders possible the assignment to 
local bodies, subject to supervision from a central department, 
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of much business which is at present dispersed among various 
branches of the Executive. 

The Local Government Board and its duties. 

The Local Government Board means the President and Ttie Local 

Govern- 

Secretary of the Local Government Board, with a permanent ment 
staff working under them. The Board, like the Boards 
Trade and Agriculture, is a fiction, though the eminent 
officers of state who compose it make the fiction imposing. 

This department, which seems likely to increase in im¬ 
portance, came into existence in 1871 The entire duties of 
the Poor Law Board, and the duties of the Homcj Secretary 
in respect of Local Government, of the Privy Council in 
respect of Public Health, were then assigned to it. 

(a) The Poor Law. 

The history of these demands a brief notice. The adminis- Tlie Poor 
tration of the Poor Law Amendment Act of 1834 was vested Board, 
in Commissioners appointed for a term of five years. This 
commission was renewed annually from 1839 to 1842, and 
was then re-appointed for five years. Its existence with¬ 
out a parliamentary chief was not altogether happy and in Its history. 
1847 a Poor Law Board was constituted, consisting, like the 
phantom Boards which I have mentioned, of various great 
Officers of State, who with others nominated by the Crown 
were made, by Letters Patent, Commissioners ‘for adminis¬ 
tering the relief of the poor in England.’ One of these 
Commissioners was to be styled the President; the Com¬ 
missioners were to appoint two Secretaries, and the office of 
President and of one of the Secretaries was made compatible 
with a seat in the House of Commons. 

The President of the Poor Law Board with the Parlia- Its end in 
mentary Secretary was responsible to Parliament for the 
administration of the Poor Law from 1847 to 1871, and the 

‘ 34 & 35 Nict. c. 70. 

’ Eagehot, English Constitution, 189. 
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office of President was held from time to time by a Minister 
34 & 35 of Cabinet rank. In 1871 the Poor Law Poard ceased to 
^ let. c. 70, powers and duties were vested in the Local 

Government Board. 

(l>) Pnllic Hcalfh. 

From another quarter the Local Government Board has ac¬ 
quired administrative duties in relation to the Public Health, 
and these have a short history which may bo shortly dealt with. 
<'<1111- Until the year 1847 there was no g-encral legislation on 

UK nt uf sanitary matlers. The Municipal Corporations Act gave 

towns, which were or might hereafter be 
included in it, to make by-laws on various local matters, 
including the prevention of nuisances, and certain towns 
obtained sjiecial Acts of Parliament to enable them to carry 
[-uprove- out improvements. These Acts specified the improvements 

nient Acts. • • 1 1 1 • 

and the local Commissioners by whom the improvements were 
to be effected and maintained. In 1847 were jtassed the 
Improvement Clauses Act and the Commis.sioncrs Clauses 
Act^. These Ads supplied common forms, the one for the 
election, meeting, powers and duties of the local improve¬ 
ment Commissioners, the other for the nature, mode of 
e.vocntion, and machinery for payment in respect of the im¬ 
provements contemplated. Thus it was possible to make the 
local improvement Acts uniform and efficient. 

I’ublie In 1848 was passed the first Public Health Act This Act 
Aa empowered local authorities to deal with many matters re¬ 
lating to health, drainage, water supply, removal or prevention 
of nuisances, offensive trades, street paving, common lodgings, 
burial-grounds. 

The powers so created might be exercised by three different 
bodies. The Town Council, where the town was incorporated 
under the Municipal Corporations Act; the Improvement 
Commissioners, where these existed apart from a municipal 
corporation ; the Local Board, a new institution, which might 


10 & II Vict.ee. 16, 34. 


’ II & II Viet. c. 63 . 
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be brought into existence by petition of the ratepayers, ad- The 
dressed to a newly constituted Board of Health. This was a Health”^ 
central authority created for five years, and consisting" of the 
First Commissioner of Works, who was its President, and two 
other persons appointed by warrant under the sij^n manual. 

It was enabled to bring" into existence a Local Board by Powersand 
means of an Order in Council, either on petition of the 
ratepayers, or on its own initiative w'here the sanitary ar¬ 
rangements of a district were exceptionally bad. For certain 
purposes it possessed compulsory powers, and it exercised a 
useful function in the collection of statistics and in obtaining 
the expression of skilled opinion in matters affecting public 
health. After 1854 the Board consisted of a President, the 
Secretaries of State, and the Pre.siderit and Vice-President of 
the Board of Trade. It was constituted for a year. For 
three years it was annually appointed, and then was allowed 
to expire. Its functions as regarded the prevention of diseases trana- 
were assigned to the Privy Council, while those which related 
to the constitution of Local Boards fell to the Home Office, 
under the provisions of the Local Government Act of 1858. 

This Act amended the provisions of the Public Health Act, 

1848, mainly as to the constitution and powers of the local 
authorities. The intervention of the Privy Council was no 
longer needed for their creation. A re"=olution of the Town 
Council in case of a municipal corporation—a resolution of the 
imjjrovement Commissioners in a town which was under a 
local improvement Act, a resolution of the ratepayers in 
places which had neither a Town Council nor an improvement 
Act, but did possess a defined boundary^—might be laid 
before one of Her Majesty’s Principal Secretaries of State, in 
practice the Home Secretary. A vote of the ratepayers so 
signified to the Home Secretary, and published by him in the to the 
London Gazette, was enough to constitute the Local Board, office 

* A place which did not possess a known boundary had to petition the 
Home Secretary to settle its boundaries before it could proceed to the con¬ 
stitution of a local authority. 

VOL. II. K 
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The exercise of their powers by these Boards was controlled 
by a sub-department of the Home Office, called the Local 
Government Act Office. 

Local self-government owes its connection with the Execu¬ 
tive mainly to the difficulty of enforcing sanitary regulations, 
except by some central authority, standing apart from local 
prejudices, and able to obtain the results of the best exist¬ 
ing scientific knowledge on the subject of the prevention of 
disease. 

From 1858 to 1871 the Home Office created and controlled 
local sanitary authorities, and the Privy Conncil enforced 
sanitary rules. This arrangement proved cumbrous in working. 
The functions of Government connected ‘ with the supply of 
requisites for j)ublic health as at present regulated, after 
wnndeiing through a labyrinth of local authorities, may be 
traced up to no fewer than three chief offices, the Privy 
Council, the Home Office, and the Poor Tiaw Board; whilst 
certain collateral matters find their w'ay to the Board of 
Trade.’ So ran the report of the Sanitary Commission of 
1869. 

In 1871 the duties of Home Office and Privy Council alike 
were assigned to the newly-constituted Local Government Board. 
In 1872 the whole of England and Wales was divided into 
ruial and urban sanitary districts. In the former the Board 
of Guardians constituted the local sanitary authority, in the 
latter the Local Board above described. 

In 1875 the Public Health Act' consolidated the law upon 
the subject, and gave increased powers to the Local Govern¬ 
ment Board for creating and dissolving local sanitary authorities, 
for defining or changing their boundaries, and merging one 
district with another or turning that which was rural into 
urban, for instituting inquiries and compelling defaulting 
authorities to do their duty, either on its own initiative or at. 
the instance of persons aggrieved 

' .^8 & 39 Vief. c. 55. 

‘ The history of saintaiy legislation, from the point of view of the expert in 
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c. Public convenience. 

Powers of a different character have been vested in the Mibcel- 
Board by the Local Government Act, 1888. This Act assigns dutiL of 
to the newl}’-constituted County Councils most of the ad- 
ministrativc functions of the Justices of the Peace, while at ment 
the same time it brings the County Councils themselves 
under the central control of the Local Government Board. 
Generally, one may say that the tendency of legislation is 
first to assign to local and representative bodies the duty of 
securing in their respective districts that proper provision is 
made for public convenience in locomotion and otherwise, for 
security of health and for the relief of the poor; and then to 
bring them under the general supervision of a central body 
which sets them in motion, defines the area of their operation, 
and controls their action. 


Section II. 

The adjacent I.slands. 

§ 1 . The Isle of Man, 

'fhe Isle of Man has been in allegiance to the English Histoiy. 
Crown since the reign of Henry IV, but subject to its own 
laws and the jurisdiction of its own courts. From the reign 
of Henry IV to 1735, with an interval in the reign of 
Elizabeth, it was held of the Crown in fee by the House of 
Stanley. The tenure was on the terms of doing homage, and 
rendering two falcons to the King or Queen at the coronation. 

It then passed by inheritance to the Dukes of Athole, by 
whom the feudal rights weie sold to the Crown in 1765^- 
Certain manorial rights were reserved, and the ecclesiastical 
patronage. These were bought by the Crown in 1829 

sanitary matters, is fully set forth in Englich Sauilaiy Intiitutioiis, ty Sir 
John Simon. 

* 5 Geo. III. c. 26, called the Act of Revestinent. 

'' The purchase was authorised by 6 Geo. IV. c. 34. 


K 2 



244 


THE DOMINIONS AND DEPENDENCIES [Chap. V. 


The Crown is represented in the government of the Island 
by a Lieutenant-Governor, who is appointed by warrant 

Executive, under the si^^n manual. His executive powers consist 
mainly in the control of prisons and police ; he has the 
ai>pointment to office in these departments and also in the 
militia, a local defensive force of parish and town companies. 
These powers are exercised in subordination to the Home 
Secretary, without whose permission the Governor cannot 
leave the Island. 

Leirisla- The legislature of the Island consists of two Houses, the 
Governor in Council and the House of Keys, the two sittings 
in session making’ np the Court of Tynwald. The Acts of 
this body require for their validity the assent of the Crown 
in Council. 

(Jci-ncil. The Council of the Island consists of the Governor, Bishop, 
Archdeacon, Vicar-General, Attorney-General, Clerk of the 
Rolls, Water-bailiff’, two Deemsters^, and the Receiver- 
General ; all these officers arc ap^winted by the Crown, 
except the Vicar-General, who is a])pointed by the Bishop. 
The members of the House of Keys arc twenty-four in 
number. Until 1866 they held seats for life, but could 
resign wdth tho consent of the Governor. Vacancies were 
supplied by the selection of one from two names submitted 
to tho Governor by the House. 

House of The House of Keys Election Act of 1866 made tho 
members representative. Six sheadings, corresponding to 
counties, return three members each, the town of Douglas 
returns three, and three other towns each return one The 
duration of the House is seven years, unless dissolved earlier 
by the Governor. 

The Island is subject to the legislative power of Parliament, 
but is not bound by its Acts unless specially named. The 

* The w.ater bailiff is judge in matters of dispute arising out of the fisheries. 

“ The two Deemstei-s are the judges of the island, holding weekly courts; 
they have a criminal jurisdiction up to two years’ imprisonment. 

^ The franchise is, in sheadings, an ownership and ^12 occupation qviali- 
tication ; in towns, an uniform £8 qualification. 



Sect. ii. § 2.] OP THE CItOWN. THE CHANNEL ISLANDS. 245 


writ of Habeas Corpus runs in the Island, and an appeal lies 
from its courts to the Crown in Council. 

§ 2 . The Channel Islands. 

The Channel Islands are a remnant of the Norman pos- Tlieir 
sessions of the Crown, and the islanders have in consequence Crown 
at times maintained that they belong- to the King- of Eng¬ 
land not as King of England, but as Duke of Normandy, 
and that Parliament has no more right to legislate for them and I’.-olia- 
than it had to legislate for Hanover in the reigns of the 
Georges. But Parliament has never in pi-actice admitted this 
claim. Statutes in which the Islands are specially named 
bind them. The islanders elaim that they are not bound by 
sueh Acts until registered by the Royal Court, and as these 
Acts necessarily receive the royal assent before they become 
law at all, and are transmitted for registration by the Crown 
in Council, the islanders contend that it is through the 
Crown, and not through Parliament, that they acquire their 
binding force'. The question is merely of historical and 
speculative interest. 

There are two Governments in the Channel Islands— 'I'lie JAeu- 
Jersey, and Guernsey with its dependencies. The Lieutenant- covenim 
Governor in each Island is appointed by the Crown on the 
recommendation of the War Ollice, after consultation with 
the Home Office, and he combines the civil and military 
duties of the Executive. 

But the Islands possess a legislature, and executive and 
judicial institutions of their own : the powers and duties of 
the Lieutenant-Governors are by no means so extensive as is 
the case in the Isle of Man. 

Jersey. 

In Jersey the legislative body has consisted, since 1771, of LegibU- 
the States. Previous to that date there appeai-s to have been 
no distinction between the legislative and judicial body, the 

* Deiry, History of Guernsey, ch. xv. p. 224. 
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Ko^al Co„rt in Wl. '■"Peife Co>.rt 

consists of the Bailiif, appointed by the Crown, and twelve 
jurats, elected for life by the whole of the ratepayers of the 
Island. 

'I')k‘ .suteK. The States consist of members of the Royal Court, and in 
addition the rectors of each of the twelve jiaihshes, and the 
twelve constables of the same elected by the prineipaux ^ of 
their respective parishesThe Bailiff presides over the 
States as over the Royal Court. Acts of the Imperial Parlia¬ 
ment, as I have said, bind the Channel Islands if named, and 
registration by the Royal Court is only needed for jiublicity. 

Moilen of But the Crown can by Order in Council extend to the 
” Islands the operation of Statutes in which the Islands are not 

named, or may legislate independently of Statute, by Order 
in Council. In such eases the Order must be registered by 
the Royal Court, and it is accepted custom that the Order to 
register should be addressed to the States, that they may have 
an opportunity of addressing the Crown on the subject of the 
proposed legislation. 

The States may also legislate subject to the a])proval of 
the Crown in Council, or may without such approval pass 
temporary Statutes which remain in force for not more than 
three years, unless exju’cssly disallowed by the Crown 

The Kxecu- The Executive representing the Crown is the Lieutenant- 
Governor acting through the Bailiff. The Home Office is the 
usual channel of communication between the central govern¬ 
ment and Jersey, as well as the other Islands. The War 
Office is concerned with the militia and military defences. 

The Courts. The judicature consists of the Royal Court, acting in four 
different branches, in all of which the Bailiff presides. The 
constitution of this Coui-t is not calculated to further the 

' The ‘prineipaux are parishioners possessing property of the annual value 
of from £i6o to JC400. 

For the constitution of the States and of the parochial system, see First 
Heporton the State of the Criminal Law in the Ch.-vunel Islands, 1847, pp. ix, x. 

’ Eeport of CotnmissionerB appointed to inquire into the Civil, Municipal, 
and Ecclesiastical Laws of the Island of Jersey, i860, pp. iv-\ii. 



Sect. ii. §2.] OF THE CROWN. THE CHANNEL ISLANDS. 247 


ends of justice. The jurats who act as judges are elected for 
legislative as well as judicial pur2)oses. They are not paid, 
and no security is taken that they should possess any legal 
training. The Bailiff, who is appointed by the Crown, who 
is always a qualified lawyer, and wlaose income from direct 
payment and fees amounts to about j€’75o, is not allowed to 
express an opinion unless the jurats are equally divided. 

Change has constantly been desired and expccte<I in the con- 
stitulion of these Courts, but no change would seem to have 
been effected 

Guernsey. 

The constitution of Guernsey and the adjacent Islands Guernsey, 
differs only in details from that of Jersey. A Lieutenant- 
Governor represents the Crown here as in Jersey. The Royal The Ro)aI 
Court, or Chvfs Plaids, consisting of the Bailiff and twelve 
jurats, exerci.scs legislative and judicial functions. It claims in 
its legislative capacity at certain sessions to make regulations 
called Ordonnances, which arc of force in so far as they do 
not conflict with an Order in Council, or law emanating fiom 
a higher authority. Tliesc Ordo 7 inanees are in theory limited 
to regulations for the better enforcement of existing law. 

If they go further they need the assent of the Crown in 
Council. The Royal Court also formulates legislation which 
is submitted to the States : if approved by the States the 
proposed enactment is submitted to the Crown in Council, 
and if there confirmed becomes law'^. 

The States are representative of the entire community: they 
consist of tw o bodies: the larger, for the purpose of electing 
the jurats, a smaller one for puiq)Oses of legislation. 

The larger body, the £tats d’election, consists of the Bailiff The EiaH 
and jurats, the rectors of eight parishes, the douzeniers'^, 

^ Report of Commissioners appointed to inquire into the Law s of the Island 
of Jersey, i86i, p. xxxiii; and see In the matter of the Jeisey jurats, L. R. 

I P. C. 94. 

“ Second Report on the State of the Criminal Law in the Channel Iblands, 

Guernsey, 1847-8, pp. xi-xv. 

’ The douzame is the parish council wliich provides for the relief of the 
poor, and the repair of roads, and makes the parochial rates. 
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elected for life by the ratepayers of the eight parishes from 
among those who have served the office of constable. The 
number of douzenien sent by each parish varies, but the total 
number is 180. These, with twenty constables elected by the 
ratepayers for three years, make up the fitats d election. 

Tlie jSMg The l^tats de deliberation is a smaller body. The donzeniers 
tion of each parish with the constable form a parish council, and 

these attend personally at the J^tats d’elcction, but by deputies 
at the ] 5 tats dc deliberation; the number of deputies is thus 
reduced to six from the town parish and its adjoining cantons, 
and nine from the county parishes. 

The l^tats de deliberation may tax within limits, and 
approve or reject legislation submitted to them from the 
C//e/{f Plaids. Their taxation, if it exceed certain limits, and 
their legislation in any event, needs the approval of the 
Crown in Council. 

JiKlica- The judicature of Guernsey, like that of Jersey, consists of 
an unskilled and unj)aid body of men, the jurats, a])i)ointcd 
by poj)ular election, for legislative rather than for judicial 
purposes. 

The Crown has in Jersej, Guernsey and Alderney officers, 
corresponding to the Law Officers of the Crown in England, 
whose business it is to set in motion the criminal law, and 
advise the Court. It has also officers to carry into effect the 
decisions or sentences of the Courts. But the members 
composing these Courts, as we have seen, exercise a legislative 
power which in Guernsey at any rate is ill-defined, and a 
judicial power for the exercise of which the circumstances of 
their appointment and tenure make them for the most part 
unfit. 
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Section III. 

The Colonies. 

§ 1 . The Colonial Office. 

The earliest colonies were acquired by conquest or discovery, 
and in the latter case were often re<^ulated by a charter j^ranted 
to a company or an individual. Their connection with the 
central government was through the King in Council. 

At the llcstoration the affairs of the colonies were enti listed 
to a committee of the Privy Council, and very shortly after and PUn- 
to a Commission created by letters patent. This body was in 
1673 combined with the Council for Trade, but in 1675 the 
commission was revoked, and the Privy Council resumed the 
management of colonial business. In 1695 the Commission 
of 1672 was revived as the Board of TTade and Plantations, 
but its powers were limited: its duty was to collect informa¬ 
tion, to report to the King in Council, and to give advice 
when required. The executive work was done by the Seere- 
taiy of State for the Southern Department. The Board 
coexisted from 1768 to 1782 with a third Secretary of State 
for the Colonies. In 1782 the Board and the third Secretary¬ 
ship were abolished by 22 Geo. III. e. 82. Communications 
from the colonies were to be addressed to the Privy Council, 
and the executive business was transacted through the Home 
Office, while in 1784 a Committee of the Privy Council was 
constituted for Trade and Poreign Plantations. This Com¬ 
mittee discharged the consultative duties of the old Board of 
Trade, and in 1794 a third Secretary of State was appointed, The ^ 
who in 1801 was definitely described as Secretary of State Secretary, 
for War and the Colonies. Through him was exercised the 
royal prerogative in respect of the colonies ; and in 1854 he 
was relieved of his duties in the department of war. The 
Committee of Trade and Foreign Plantations still exists con¬ 
cealed behind the President of the Board of Tiade But the 

' The Committee of Council whiih before tlie couetitution of the judicial 
Comiiiittee in 1833 heard appeals from the Colonies, as well as from Imiia and 
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Secretary of State with a parliamentary and a permanent 
under-secret ary and a large clerical staff constitutes the Co¬ 
lonial Office. 

We have now an authoritative definition of a colony. 

A colony ‘Any pait of her Majesty’s dominions, excluhive of the Biitish 
defined. Ig]unds and of British India; and where parts of such domiuions 
are under botli a central and a local legislature, all paits under 
tlie central legislature sh.sll, for the purposes of tliis definition, 
bo deemed to be one colony 

Colony, then, means any part of the Queen’s dominions 
except the United Kingdom, the Channel Islands, the Isle of 
Man, and British India. It is a geographical and not a 
political term, and docs not imply any form, still less any 
special form, of government, nor is it precisely coextensive 
with the functions of the Colonial Secretary. Cyprus is not 
a British possession, but is administered through the Colonial 
Office. Ascension falls under the definition of a colony, but is 
governed by the Admiralty. 


§ 2. Foiws of colonial govcrnmenl. 

lAinin of The forms of government prevailing in our various colonies 
oovern- must here be treated almost entirely in their relations to the 

merit, central executive. It would be impossible to deal in short 

compass with their history and general character 
Hie tour The forms of colonial government fall into four fairly 
distinct groups. When these are briefly described I can state 
some rules of general application to the relations of the colonies 
with Parliament and the Crown. 

From the outset, however, these general principles must be 
borne in mind—that the Crown in Parliament can, at its 

tbe Channel Islands, was a diflerent body, apparently, from the Committee on 
Trade and Foreign Plantations. See Lord Selborne, .ludicml Procedure in 
Privy Council, 23. 

^ S’ & 63 Viet c. 63, 5, $ 18, sub- s. 3. 

’ For a fuller account of the constitution of the various colonies I must refer 
the reader to the Colonial Office Ligt for 1891, and to Ho\m of Commong 
Itetnrng, No. 70 of 1889, No. I94 of 1890 as to ‘Colonial Executives, Repre¬ 
sentative Assemblies, and Electorates.' 
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pleasure, legislate for the colonies,—that the Crown has a 
veto on all colonial legislation,—that the Crown is repre¬ 
sented in every colony by an officer at the head of its executive 
government, usually called the Governor ,—and that the Crown 
has a control varying in extent and character over the com¬ 
position of the executive in each colony. 

A. In the first group must he j)laced those colonics wherein Coloniei 
legislative as well as executive powers are vested in the legisiatuiu. 
Governor alone. Such are Oibmltar, Labuan, and St. Helena, 

where power is also reserved to the Crown to legislate by 
Order in Council. 

Three South African colonies are in a position substantially 
similar—Bcchuanaland, Basutoland, and Zululand. In 187S 
the Queen created the office of High Commissioner for South 
African affairs, and the Governor of Cape Colony is appointed 
by a general commission to this post. To this officer has 
been assigned^ further the government of the territories of 
Bechuanaland and Basutoland (the former annexed in 1885, 
the latter in 1 884), with power to make laws by proclamation 
and to apiioint the necessary officers for the peace and good 
government of the communities. Zululand stands in the 
same relation to the Governor of Natal, and is administered in 
like manner by an officer whom he nominates. 

B. In the second group of colonies, government is conducted Colonies 
by a Governor with an executive council, and laws are made nominatod 
by the same Governor with a legislative council, but both 
councils are nominated by the Crown or by a Govcinor as 
representing the Crown, 

There are seventeen colonies of this sort, two of which are 
subordinate to other colonial governments of a more advanced 
type, the Seychelles Islands to Mauritius, the Turks and 

* He governs Bechuanaland by Commission given to him as Governor of the 
Cape Colony, and Basutoland in virtue of an Order in Council (Peb. 2nd, 1884) 
vesting the government of that territory in the High Commissioner. 
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Caicos Islands to Jamaica ^ The constitutions of these 
colonies 2 are framed or approved bj the Queen in Council 
Her rights in this respect come from five sources. 

(«) Sources /)>.?/, Colonies acquired bj conquest or cession are subject 
pmvX* to the legislative powers of the Crown expressed bj Order 
Conquest Council. Tl)is does not of course exclude the powers 
of Parliament, but it enables the Crown to constitute the 
office of Governor by letters patent, and by the terms of the 
letters patent, or by the instructions given to each individual 
Governor, to provide from time to time for the government 
of the colony. The majority of the colonies which I have 
named are thus governed. 

[Ill Thu SccotuUj/, the British Settlements Act (1887) aflects all 
>ettl^ settlements where there is no existing civilised govern¬ 

ments Act. nient, and certain settlements of older date. It enables the 
Crown— 

‘ To cstahhsli such laws and inslitutious, and to constitute such 
courts and officers, and m.ake such provisions and regulations for 
the proceedings in the siiid courts, and for the administration of 
justice as may .appear to Her ^Majestyin Council to be necessary to 
the peace. Older, and good go\eiiinieiit of Her Majesty’s subjects 
and otheis witbiii any British settlement.’ 

'file Queen may delegate these j^owers in certain forms and 
subject to certain restrictions to any three or more persons 
within the settlement, hut the right to legislate by Order in 
Council is reserved*. 

The colonies sjiocifically allectod are the settlements on the 
west coast of Africa and the Falkland Islands. 

Thinlly, the Straits Settlements were separated from India 
and became a Colony in 1866. Powers were given to the 

* The adti]iniHtr.i.tor of the Seychelles leceives instructions on certain 
matters from the Governor of Mauritius. The Legislature of Jamaica makes 
laws on certain subjects for the Turks Islands and the Governor of Jamaica 
nominates the nou-oflicial members of their legislative board. 

^ British New Guine.a, Ceylon, The Falkland Islands, Fiji, Gambia, The 
Gold Coast, Grenada, Honduras, Hong Kong, Lagos, St. Lucia, St. Vincent, 
Sieira Leone, Straits Settlements, Trinidad. 

50& .fii Viet c. 54, § 2, 3. 
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Crown in Council by 29 & 30 Viet. c. 115 similar to those 
contained in the British Settlements Act (1889). 

Fourthly, some colonies with elected leg-islative bodies have Snrren.Ier 
surrendered their constitvitions by local Acts, and requested the 
Crown to make such constitutions as mi^ht be deemed ad¬ 
visable^ . Parliament has sanctioned this sniTender by statute 
and the Queen in Council has aecordinf^ly fmmed constitutions 
by letters patent and instructions to Governors and has reserved 
power to leo'islate further, if need be, l)y Order in Coumdl. 

Fifthly, Honduras, a colony with an elective le<i^islative Local 
liody, recast its constitution by a local Act placing* the nomi¬ 
nation of its Icgislaiure in the hands of the Crown. This 
Act received the assent of the Crown in Council, and no 
further powers of legfislation by Order in Council are reserved. 

The government of all these colonics except Honduras is 
provided for in three documents. By letters patent under the 
Great Seal the office of Governor is constituted, the executive 
and legislative councils created, and the framework of the con¬ 
stitution laid down. By commission under the sign manual 
and signet the Governor is apj)ointed. Instructions, also under 
tlie sign manual and signet, set forth in detail the composition 
and procedure of the legislative and executive bodies, enumerate 
i,he subjects on which no legislation may take place without 
reserve for the sanction of the Crowm in Council, and define 
the relations of the Governor to the courts of the colony. 

In the case of Honduras the letters patent do not create the 
legislative body; it is nominated under the local Act of 1870. 

C. The third group of colonies possesses legislative assem- Colonies 
blies wholly or partly elected, while the executive council is elected 
nominated by the Crown or the Governor representing the 
Crown. 

executive. 

‘ Jamaica acted thus in 1866, and Grenada, St.Vincent and Tobago in 1876. 

.Tamaica re-acquired an elected legislature in 1884, but Grenada remains a 
Crown colony. Tobago had been an independent colony of the Windward 
Islands, but by its own desire was annexed to Trinidad by Statute, 50 & 51 
Viet. c. 44. 

“ 29 Viet. c. 12 (Jamaica), 39 & 40 Viet. c. 47 (Grenada, St. Vincent, Tobago). 
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In the Bahamas, in Barbados, and in Bermuda there are 
two chambers, one nominated by the Crown, one elected by 
the peoj)I('. 

In liritish (luiana, Jamaica, the Leewanl Isles, Mauritius, 
Malta, Natal, there is one assembly composed partly of 
official or nominated, partly of elected members. Thus the 
lefjcislature is wholly or partly responsible to the people, while 
the executive is responsible only to the Crown. These con¬ 
stitutions have all been framed or approved by the Crown in 
Council, except that of the Leeward Islands, which was settled 
by statute in 1871 

D. Colonies in the most arlvanced stage of development 
possess what is called re^poimhU government^ by which phrase 
is meant that the principal government departments are ad¬ 
ministered by polilical chiefs who arc responsible not merely 
or mainly to the Crown but to the elected legislature. 

In these the executive consists of a Governor appoinlcd by 
the Sovereign, and a body of officers of state nominated not 
by the Crown but by the Governor. The legislature in each 
of these colonies consists of two chambers, one usually called 
the legislative council or senate, the other the legislative 
assembly The latter, which is the larger, is always elected : 
the qualification for the franchise varies in character, but is 
uniformly low. The former is in some eases nominated by the 
Governor on the .advice of his executive council, in others it 
is also elected the qualification for the ck<'to;'ate being for this 
purpose higher. 

The executive council is sometimes, as in New South Wales, 
or Queensland, coextensive with a group of departmental 
chiefs changing with the rise and fall of party majorities : 


' Dy 34 & 33 Vict. c. iz’j tlie constitution of the Leeward Islands is a 
Federal ITiiion of five islands. Each has a legisl.iture and Governor; in three, 
St. Kitts, Nevis, Montserrat and the Virgin Islands, the legislature is nominated 
by the Ciovvii, those of Antigua and Dominica are partly elected and partly 
iioiniiiiited. Tlie General Legislative Council is twenty in number, ten elected 
and ten nominated, with statutory po-wer to legislate for the entire group on 
specified iii.itters of gentral interest, ami with powei to legislate on other 
matters on the request of the local assemblies. 




Sect, iii § 2 .] OF THE CROWN. THE COLONIES. 255 

sometimes, as in Victoria or Canada, the cabinet on leavinj^ 
office remain members of the executive council, which seems 
to have been meant to assist the Governor in transacting 
formal business, or to advise on non-political questions. 

The essential feature of a colonial constitution of this type 
may be seen in a clause of the Victorian Parliament which 
formulated the existing constitution. 

§. 37 The appointments to public offices under the Government Meaning of 
of Victoria hereafter to become vacant or to be created, wliether q 
such offices be salaried or not, sha’l he vested in the Governor with went. 
the advice of the Executive Council with the exception of the 
officers Itahle to retire from office on political grounds which ap¬ 
pointments shall he vested in the Governor uloue 

The introduction into the Victorian Statute of a rule which 
is merely a convention of the English constitution is of itself 
a curious illustration of the way in which custom crystallises 
into law. Hut it must be confessed that to one who did not 
know the custom the words would he obscure. An officer 
liable to retire ‘ on political grounds ’ is a departmental chief 
or member of the Cabinet who goes out of office when his 
party has ceased to he in a majority in the country. Subject 
to certain marks of subordination, with which I will presently 
deal, the constitution of the self-governing colonics is a re¬ 
production of our own. 

■The colonies which are thus governed are;—The Dominion 
of Canada, Newfoundland, New South Wales, New Zealand, 
Queensland, Western Australia, the Cape of Good Hope, South 
Australia, Tasmania, Victoria. 

In the first six of these the senate or legislative council is 
nominated by the Governor, in the last four it is elected by 
constituencies. 

But the Dominion of Canada differs from the other self- Tlw 
governing colonies in this, that it is a Eederal Union, con- Union of 
stituted by Act of Parliament, consisting of a central govern- ^ 
ment and eight provincial governments — Ontario, Quebec, 

^ The Act ia in the Schedule of l8 & 19 Viet c. 55. 
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Nova Scotia, New Bninswick, Manitoba, Prince Edward’s 
Island, British Columbia and the North-West Territories. 

Each of these provinces possesses a separate legislative 
assembly ; Quebec possesses a second legislative chamber, so 
do Nova Scotia, New Brunswick, and Ontario. In the first 
three the second chamber is nominated by the Ciown, in 
Ontario both assemblies are chosen by the people. All the 
])rovincial legislatnre.s have the power of altering their consti¬ 
tution except in respect of the office of Licutenant-Gov ernor, 
who represents the Crown in each Province as the Governor- 
General does in the Dominion. In other re.spects the legis¬ 
lative powers are strictly limited by the Act which constituted 
the Eederation. Thus, the provincial legislatures have the 
exclusive rig-ht to make laws on certain matters of local in¬ 
terest ; the Dominion Parliament has the exclusive right to 
make laws on certain mat/ters of general interest; while there 
is a concurrent legislative j)owcr on all other matters; but if 
the Act of a provincial Parliament should be repugnant to any 
such law, it is, to the extent of such repugnancy, inoperative. 

The executive of the Dominion is the Queen represented by 
a Governor-General, who acts upon the advice of his Privy 
Council, or rather of tho.se members of it wdio form the 
Ministry or Cabinet. 

lie appoints the Lieutenant-Governors of the Provinces, 
each of whom must act on the advice of officers responsible 
to the local Parliaments, as the Governor-General acts on the 
advice of officers resjionsible to the Dominion Parliament. 

In case of controversy between the Dominion and a provincial 
government, the Supreme Court of Canada must interpret the 
written constitution, and the apportionment of political power 
framed in the British North American Act, subject to an appeal 
to the judicial committee of the Privy Council. 

The constitutions of the self-governing colonies rest upon 
imperial statutes giving force to acts of the colonial legis¬ 
latures. The Cape of Good Hope is an exception. It was a 
Crown colony; it obtained an elective legislature by letters 
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patent in 1850, and responsible government by an Act of 
this legislature, approved by the Crown in Council in 1873. 

In the self-governing colonies letters patent are issued 
constituting the office of Governor, delegating to him certain 
prerogatives, as that of mercy, and, in colonies other than the 
Dominion of Canada, crejiting and regulating the functions of 
the Executive Council. Iloyal instructions are also issued, 
but of a less detailed character than in the case of Crown 
colonies, and the Governor is appointed by a commission under 
the sign manual and signet. 

§ 3 . General ndes of colonial fjovernmenL 

It is possible to lay down certain principles which govern 
the relations of the Crown and Parliament to all the colonies 
which I have described. 

The first of these principles is the legislative subordination (i)Legisla- 
of the colonies to the Imperial Parliament. It may be stated ordination, 
in two propositions. 

The Crown in Parliament can make laws which are binding 
on any part of the Queen’s dominions^. 

If a colonial legislature make a law ^vhich is repugnant to Imperial 
any Act of Parliament intended to bind the colony, the Act of me'nt^cau 
the colonial legislature is, to the extent of such repugnancy, legislate, 
absolutely inoperative 

The second of these principles finds expression in the veto (2) The 
upon all colonial legislation, which can be exercised either by 
the Crown in Council or the Crown acting through its repre¬ 
sentative, the Colonial Governor. This cheek on colonial 
legislation may be exercised in various ways, thus : — 

No Bill of a colonial Parliament can become law until it re- exercised 
ceives the assent of the Governor, who stands to the colonial a^overnor, 
legislature in the relation of the Crown to the Imperial Par¬ 
liament. He may refuse his assent, and the Bill is then lost. 

He may neither assent to the Bill nor reject it, but reserve 

^ Dicey, Lavs of the Corutitution, 3rd ed. 97-112. 

* 28 & 39 Viet. 0. 63, B. 2. 

VOL. II. S 



258 


THE DOMINIONS AND DEPENDENCIES [Chap. V. 


it for the consideration of the Crown: or he may assent to a 
Bill containing" a clause which suspends its operation until it 
has received the royal confirmation. In these cases the Bill 
remains dormant until the pleasure of the Crown is signified. 

Or the Bill may receive the assent of the Governor. It 
then becomes law at once. But it must nevertheless be 
reported to the Secretary of State for the Colonies, and he 
may advise the Crown to disallow the law. Should he do so, 
the Queen’s pleasure is signified, in the case of the self- 
governing colonies, by Order in Council, in the case of the 
Crown colonies by despatch. 

Until legislative powers are granted to colonics, the Crown 
can legislate for tliem by Order in Council. 

This statement may now be made without distinction be¬ 
tween colonics acquired by conquest or cession and colonies 
formed or acquired by settlement'; for the British Settlements 
Act, 1887, has given full powers to the Queen to legislate and 
establish the necessary Courts of Justice in all now settlements 
made wilJiin the dominion of the Crown. 

The distinction, however, should be noticed. 

Colonies acquired by coiujuest or cession fall at once under 
Ci..wn the legislative powers of the Crown in Council, subject always 
.wi'setticil these limitations—that Parliament might intervene and 
ooioiiies. ruakc provision for the government of the colony and that 
the Crown could not make laws ‘contrary to the fundamental 
principles’ of English law, nor presumably enforce such laws 
if found prevailing among the colonists at the time of cession. 
Colonics acquired by settlement do not seem (before 1887) to 
have been subject to the legislative power of the Crown in 
Council, unless made to do so by statute. The matter is some- 

’ Colonics may be formed in uncivilized parts of the Queen’s dominions. 
I’ower to leoialate and establish courts in respect of these was given by 
i3 & 24 Vict c. 121. They may also be acijuiretl by settlement in uncivilized 
regions outside the Empire. The Act of 188/ covers both classes. 

* ‘ Tliere cannot exist .my power in the king exclusive of Parliament ’ Lord 
iManstield in CampMl v. Hall, 20 State Trials, 304. 
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what obscure. The settlers are said to take with them the 
law of their own country, and the Crown is said to be able to 
establish Courts to enforce that law. But the question arises, 

How much of the law of their country did the settlers take ? 

There seems some doubt whether they took any but the Limita- 

W tions oil 

prero'ii- 

‘ In the case of a settled colony the ecclesiastical law of ' 

England cannot be treated as part of the law which the settlers colonies 
carried with them from the mother-country.’ 

Such were the words of the Judicial Committee ^ and there 
seems to have been some doubt in the minds of tlie Law 
Officers of the Crown as to the power of the Crown to create 
a Court of Equity in a settled colony without consent of Par¬ 
liament”. But the matter need not detain us, for, as to 
Crown colonies, the law is clear; as to future settled colonies 
the law is also made clear; as to existing settled colonies 
their constitutions are also settled, and the Crown has cither 
acquired power to legislate by Order in Council or it has not. 

So we may pass to the next rule. 


When the Crown has granted a legislative assembly ® to ( 
a colony, its powers of legislation by Order in Council, r, 
unless expressly reserved, are at an end. 

A ease will best illustrate this statement. P 

1( 

Grenada was a Crown colony: the king could make laws b 
and levy taxes. In October, 1763, he issued a proclamation 
promising to the colony a representative legislative assembly. 
In April, 1764, he gave a commission to the Governor to 
summon such an assembly to make laws in the usual forms. 
In July, 1764, he issued Letters Patent imposing upon Grenada 
a duty, already imposed on the other Leeward Islands, of 4^ 


* In re Bishop of Natal, 3 Moore P. C. N. S. 152. 

® The Crown nannot erect a Court of Chancery or conscience, for the common 
law is the inheritance of the subject Comyns, Digeet. Prerog., D. 28, and see 
Forsyth, Cases in Const. Law, 174, where the opinion of Sir J. Scarlett and 
Sir N. Tindal is set forth. 

’ The cases and text-books do not distinguish, in this matter, a representative 
from a nominated legislature, but it must be presumed that the rule laid down 
by Lord Mansfield would only apply to the former. 
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per cent, on all exported goods in lieu of other customs or 
import duties. Campbell paid the duty and sued Hall, the 
collector, for the amount. Lord Mansfield in giving judgment 
for the plaintiff s<aid :— 

We think that by the two proclamations and the coramision to 
Governor Melville, the king had immediately and irrevocably 
gi anted to all who did or should inhabit or who did or should have 
property in the island of Grenada—in short to all whom it might 
concern—that the subordinate legislature over the island should 
be exercised by the assembly in the same manner as the other 
provinces under the king. 

And therefore, though the right of the king to have levied taxes 
was good, and the duty reasonable equitable and expedient; yet by 
the inadveitence of the king’s servants in the order in which the 
several instruments passed the office (for the Patent of July, 1764, 
for raising the impost should have been first) the order is inverted, 
and the last we think contrary to and a violation of the fiist, and 
therefore void. 

How proper soever the thing may be respecting the object of 
these Letters Patent, it can only now he done by an Act of the 
assembly of the island or by the Parliament of Great Britain h 

(5) Appeals It is the settled prerogative of the Crown to receive appeals 
Drown in in all colonial causes. The Privy Council used to appoint 
t onneii. committee of its body for this purpose, prior to 3 & 4 
Will, IV. c. 41, the Act by which the Judicial Committee of 
the Privy Council ivas created. It is enough to advert to 
this prerogative at present: the jurisdiction of the Court will 
be dealt with in another chapter. 


'Die form 
of appoint¬ 
ment. 


Powers 


§ 4 . The Colonial Governor. 

The Queen is represented in each colony by a Governor 
Avho is appointed by commusion, and who is limited as to his 
powers by the letters patent which constitute his office, and 
the instructions which inform him in detail of the manner in 
which his duties are to be fulfilled. The chief executive 
powers of a colonial Governor are these. 

lie may pardon or respite criminals convicted in colonial 
courts, or even by a court martial after consulting the officer 
* Campbell v. Hall, 20 State Trials, p. 329. 
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in command ; and he may remit fines and penalties due to the 
Crown. 

He issues warrants for the expenditure of public money. 

He convokes and prorogues legislative assemblies, ordering 
the issue of writs for the summons of those that are elected, 
and dissolves those that are liable to dissolution. 

His assent is necessary to Bills passed by colonial legis¬ 
latures. 

He initiates legislation in colonies which do not possess in Crov\ n 
elected legislatures: in colonies which do possess such legis- 
latures, especially in those which enjoy responsible govern¬ 
ment, a message from him is usually necessary to any proposal 
for the expenditure of public money. 

In colonies which do not possess responsible government 
he appoints to vacant offices, absolutely, or provisionally on 
the approval of the Crown according to the tenor of his Letters 
Patent or Instructions, or the terms of local law, and can 
suspend or dismiss the holders of office subject to regulations. 

In colonies which do possess responsible government ho can 
appoint or dismiss all public servants who hold at pleasure, 
and can aj^point to all public offices, but in this he acts with 
the advice of his Council. 

In the self-governing colonies the powers of the Governor in self¬ 
arc nominally wider than in the Crown colonies, where the 
duties of the Governor are precisely set forth in his instruc¬ 
tions. But within the range of those instructions the Governor 
of a Crown colony acts with independence. He is given 
certain limited powers to use at his discretion. The Governor 
of a self-governing colony is a constitutional king ; his dis¬ 
cretion must bo that of his responsible advisers; ho may 
endeavour to influence them, but he must not act contrary to 
their final decision, unless he is prepared to appeal from them 
to the colonial Parliament and ultimately to the colonial 
electorate. 

The legal liability of a colonial Governor throws some light 
on the character of his office. 
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First, lie can lie sued in the Courts of the colony in the 
ordinary forms of procedure. Whether the cause of action 
spring from liabilities incurred by him in his private or in 
his jiublic capacity, this rule would appear to hold good. 
Though he represents the Crown, he has none of the legal 
irresponsibility of the Sovereign within the compass of his 
delegated ami limited sovereignty 

More important are the questions which arise from time 
to time as to the limits of his liability civil or criminal, 
whether in the colonial Courts or in the Courts of this country, 
for acts done in his capacity of Governor. 

The first (question to be answered is whether apart from his 
])Osition of Governor any liability has arisen: this of course 
is a matter of general law, except in so far as the position of 
Governor may involve greater responsibility, and consequently 
justify more prompt measures for the repression of violence 
or disorder likely to lead to violence 

Hut assuming that a liability has been shown to exist, the 
next question to bo answered is whether the acts complained 
of were done by the Governor of the colony as Governor ; this 
is mutter of fact; a further question follows, if so done were 
they acts of statc^ that is, acts covered by the powers assigned 
to the Governor. It is not enough that the acts shall be 
such as the Queen, through her ministers, might lawfully do ; 
it must be ascertained by reference to the Letters Patent and 
Instructions with which the Governor of a Crown colony is 
furnished, or to the executive powers conferretl by imperial 
or colonial law upon a Governor in a self-governing colony, 
whether the acts done are justified by the powers conferred^. 
If thej^ are the Governor is protected; he is a servant of the 
Crown, doing that which the Queen might do by her servants, 

‘ lldl V Ihijije, 3 Moore P, C. 465. Mutgraie v. Pulido, 5 App. Ca. 102. 
The Colonial Coveruor dillers herein from the Lord-Lieu tenant of Ireland, 
against whom no action can be maintained in Ireland while Viceroy of that 
kingdom, for acts done in his olHcial capacity. Sullivan v. Spencer, v. Irish 
Rep. C. L. 177. 

“ Phillips V. Eijie, L. R., 6 Q. B. pp. 15 , 16 . 

“ Cameron v. Kyte, 3 Knapp, 332. 
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and has commissioned him to do if required. If the acts done 
are outside the powers conferretl, the fact that the Governor 
assumed to do them as Governor^ will not protect him from 
their legal consequences 

It might be interesting to speculate on the legal position of 
the Governor of Victoria, if on the advice of his responsible 
ministers he gave an order which the law would not support, 
and was sued by a person injured thereby. He does not 
seem to possess the legal irresponsibility of the Sovereign. 
Presumably he would refuse to act on the advice of his 
ministers unless the action recommended was so obviously 
desirable, and his ministers so clearly acting with the good 
will of the community, that they were certain to ensure the 
passing of an Act of Indemnity. 


Section IV. 

India. 

§ 1. The press qf Tmha. 

The long history of the East India Company and its 
relations with the Crown and Parliament can have no jilace 
here. Students of that history will know or learn how a 
trading company with a temporary charter grew into a 
territorial Sovereign, subordinate to the English Crown and 
Parliament and how the hold of the State upon its action 

’ Musgrare v. Pululo, 5 App. Ca. in. ‘ Let it be granted tliat, for acts of 
power done by a Governor untJer mill within the limits of his commission, he is 
protected, because in doing them he is a servant of the Crown, and is exer¬ 
cising its sovereign authority: the like protection cannot be extended to acts 
■which are wholly beyond the authority confided to him. Such acts, though 
the Governor may assume to do them as Governor, cannot be considered as 
done on behalf of the Crown, nor to be in any proper sense acts of State.’ 

It must be understoorl that ‘acts of State^ as between sovereign and subject 
must be acta such as the sovereign can lawfully do. If one should allege of an 
act complained of that, though unlawful in itself, it is a matter of Stato policy 
or necessity, the answer is, in the words of Lord Camden, that ‘ the common 
law does not understand that kind of reasoning.’ Etdick v. Carrington, State 
Trials, 19, p. 1030. 

^ See the preamble to 53 Geo. III. c. 155, where territories of the Company 
are described as ‘ subject to the undoubted sovereignty of the Crown.’ 
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became closer and closer as the charters were from time 
to time renewed, till after the Indian Mutiny the dual con¬ 
trol of India was broug-ht to an end and the government 
of India assigned to the Crown. The Queen of the United 
Kingdom of Great Britain and Ireland is Empress of India 
Tlii; This title suggests what is the case, that the Government 

of Didia^n of India docs not follow the lines either of the Home or of 
meruColonial Governments. Apart from the legislative 
supremacy of Parliament, which is the same for all parts of 
the Queen’s dominions, the colonies are governed by the 
Queen in Council, or by the Queen acting on the advice 
of the Secretary of State for the Colonics. But India is 
governed by the Emi)rcs3 of India acting on the advice of the 
Secretary of State for India in Council. The Secretary of 
State no doubt represents the Queen, or Empress of India, in 
the exercise of the royal i)rerogativc, but the Council is not 
the Privy Council, but the Council of hidia ; and the relations 
of tho Secretary of State to the Council, and of the two to 
the Viceroy and his Councils, form a branch of the consti¬ 
tutional fabric which seems to stand apart from the rest, 
riiecutitral The Secretary of Slate for India is resi)onsible to tho Crown 
exoc'idvo. Parliament for the exercise of tho royal prerogative 

in the government of India. The government of India is 
regulated—as regards the central executive by the Act for the 
better Government of India, 2i & 22 Viet. c. 106—as regards 
the local executive by the Indian Councils Act, 24 & 25 
Viet. c. 67. The Queen appoints the great officers in India, 
the Governor-General, the Governors of Madras and Bombay, 
their Councils, the Judges of the Higlier Courts, by warrant 

‘ 39 Viet. c. 10 recites (i) the Act of Union with Ireland which empowered the 
king to assume such title as he thought fit by Proclamation under the Great 
Seal, (2) the assumption of the title of King ‘ of the United Kingdom of Great 
Britain and Ireland,’ (3) the Act of 1858 and the vesting of Indian Govern¬ 
ment in the Crown, and proceeds to empower the Queen by proclamation under 
the Great Seal ‘ to make such addition to the style and titles at present apper¬ 
taining to tlie Imperial Crown of the United Kingdom and its dependencies as 
to Her Majesty may seem meet.’ The title of Empress of India was shortly 
after assumed by Her Majesty. 
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under the sign manual. The most important political business 
of the Indian Empire, the making of war or peace, or negotia¬ 
tions with a native or other State, would not be transacted 
without reference to the Prime Minister and the Cabinet. 

§ 2 . The India Office. 

(a) The Secretary of State and his Conncil. 

The Secretary of State appoints the members of the The 
Council of India; they are not appointed by the Queen | 
on his recommendation, nor is he required to make the ap- appoint- 
pointment in Council The number of the Council is lifteen, 
of whom nine must have served or resided in India for ten 
years within ten years of their appointment. They hold 
oflice for ten years^ subject to the conditions of good behaviour, 
and liability to removal by address of both Houses of Parlia¬ 
ment. Put three may be appointed, subject to these con¬ 
ditions, for life, or a member may be continued for five years 
at the expiration of his ten years’ service. The reasons for Temu-e, 
such last-mentioned api)ointments must bo laid before Par¬ 
liament. 

The Council must meet at least once a week; but the 
Secretary of State may summon it when and as often as 
he pleases^. Every order or communication proposed to be Transac- 
sent to India, and every order made in the United Kingdom busines«. 
under the Act which provides for the better government 
of India, must either be brought before the Council at a 
meeting, or laid on its table for seven days for perusal. If a 
majority of the Council should differ from the Secretary of 
State, he may, except in cases where a majority is expressly 
required, overrule his council. In such a case he must record 
his reasons for dissent. The general requirement of sub- 

^ See as to appointment and conditions of tenure of membei s of the Council, 

21 & 22 Viet. 0. 106, § 10; 32 & 33 Viet. c. 97, § i; 39 Viet. c. 7, § i. 

“ The Secretary of State can divide the Council into Committees for the 
convenient transaction of business. To one of these, the Political Committee, 
it is usual to communicate sccref orders. 
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mission to the Council of all communications with India is 
subject to exception in the case of secret or urgent orders. 

Secret orders are such as relate to making" war or peace, or 
entering into treaty or negotiation with a nation or other 
State. 

Urgent orders seem to be matters in which it is important 
that the Secretary of State should act at once : and these he 
should communicate to the Council, together with the reasons 
for urgency. 


(b) The Secretary of State in Council. 

So far we have considered the powers of the Secretary of 
State exercising the prerogatives of the Crown with the assist¬ 
ance of a Council. But there are certain acts which must be 
done by him in Council, and certain matters in which he can 
only act with a majority of his Council. 

Laws made by the Indian (lovernment, or by the Govern¬ 
ments of Madras and Bombay, come into force when they 
have received the assent of the Governor-General, but the 
Queen may disallow them, as in the case of a colonial law. 
Such disallowance is signified to the Government of India 
by the Secretary of State in Council. Again, if the Indian 
Government desires by proclamations to alter provincial 
boundaries or to create a provincial Council, the previous 
sanction of the Queen is communicated by the Secretary of 
State in Council. Again, the Secretary of State must do 
certain things in Council^ although the Council cannot control 
his discretion ; such are appointments, promolions or removals 
in the establishment of the India Office, or the making of 
regulations for the admission of candidates to the Indian 
Civil Service. 

Again, there are certain matters in which he cannot act 
without a majority of the Council. Here he must act not only 
in Council but with Council. lie cannot grant or appropriate 
any part of the Indian revenues; or borrow money in Great 
Britain upon the security of the Indian revenues ; or buy, 
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sell or mort.g-age real or personal property; or regulate official 
patronage in India; or restore an officer whom the Indian 
authorities have removed or suspended. 

(c) Parliamentary Control. 

In certain matters the action of the Secretary of State and Tilings 
the Council is not valid unless it is sanctioned by Parliament h ganctioned 
This sanction may need to be expressed directly, as when the '^y i’arlia- 
revenues of India are apjdied to pay for military operations 
beyond the Indian frontier, or impliedly, as where notice of 
a commencement of hostilities, of the reappointment of a 
member of the Council, or of proposed regulations for the 
admission of candidates to the Indian Civil Service, are required 
to be laid before Parliament for or within a certain time. 

When a change is proposed in the numbers or salaries of 
the establishment of the India Office, such change must be 
made by order of the Queen in Council (not the Council of 
India, and tho order must be laid before Parliament within 
fourteen days of its making or of the next meeting of Parlia¬ 
ment. 

§ 3 . The Indian Government. 

The Queen appoints by wamint under the sign manual 
the Governor-General of India, the Governors of the Presi¬ 
dencies of Madras, or Fort St. George, and of Bombay, the 
members of their respective Councils, the Judges of the High 
Courts of Calcutta, Madras, Bombay, and the North-West 
Provinces. All Indian appointments, unless otherwise pro¬ 
vided for, are vested in the Queen, acting on the advice of the 
Secretary of State. 

The local government of India, if one may use such a term 
of so august a body as tbe Governor-General in Council, is 
constituted on the lines of a Crown colony. The Governor- The 
General is assisted by an executive Council appointed by the General in 
Crown. In this Council he has, like the Secretary of State ^ 
in the Home Council, a single vote, and a casting vote, but purposes. 


^ 2J & 22 Viet. c. io6, §§ 15, 32, 54, 56; 39 Viet. c. 7, § 1. 
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like the Secretary of State he can overrule the decision of his 
Council, and must then record the g-rounds of his action. 
He can make war and peace; but an order to commence 
hostilities must be made known to Parliament within three 
months, if it be sitting, or if it be not sitting, within a month 
of its next Session. He may in Council constitute new 
j)rovinees, appoint a Lieutenant-Governor to a province so 
constituted, and define his authority, and he may alter the 
boundaries of existing provinces. This he docs by proclama¬ 
tion, but no such proclamation is of force until the sanction of 
the Queen is communicated to the Governor-General by the 
Secretary of State. But the Governor-General must take 
the orders of the Secretary of State and facilities of com¬ 
munication, through the telegraph and in other ways, have 
dimmlshed t\ve power of rnrtrative w\iic\v his presence on the 
scene of action formerly gave him. 

Indian legislation is efrected by the Govcrnor-Gcmeral in 
Council ■*, and the Council for this j)urposc is increased by a 
number of poisons, not less than six nor more than twelve, 
a])pointcd by the Governor-General. No legislative measure 
may be introduced without the leave of the Council: and on 
the introduction of certain sorts of measures the Governor- 
General has a veto'^. He may refuse his assent to a law passed 
by the m.ajority of the Council or may reserve it, and so suspend 
its operation until the Queen has signified her assent. If he 
assents the law takes effect, unless and until it is disallowed by 
the Home Government. The Government of the Presidencies is 
similar in character to the Government of the Indian Empire. 

The Governor of each Presidency has a Council for exe¬ 
cutive and a larger Council for legislative purposes. But 
his legislation is subject not only to the Royal veto, but 

* 21 & 22 Viet. c. io6, § 3. “ 24 & 25 Viet. c. 67, § 10. 

^ The measures affected by the Govenior-General’s veto are : 

(1) Measures attecting the public debt or charging the revenues of India. 

(2) Affecting religion or rights and usages of Her Majesty’s subjects in 

India. 

(3) Discipline of naval or military forces. 

(4) Relation with foreign Princes or States. 
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also to tbe veto of the Governor-General, Nor can his 
Council initiate without the consent of the Governor-General 
any of the matters which the Governor-General may forbid 
to be introduced to his own Council, nor in addition, matters 
afrecting- (i) communication by post or telcg-i-ajdi, (a) coinage, 

(3) penal code, (4) patent or copyright. 

Section V, 

Mi-srel/aneoiis Fos,<tes^io?is, Dependencies and Protectorates. 

§ 1 . Miscellaneous Possessions. 

Under this heading must be placed some possessions of the 
Crown which do not fall into either of the preceding sections. 

The Peninsula of Aden and the Island of Perim, adjacent to it Aden, 
at the mouth of the Red Sea, are governed from Bombay, 
and in strictness form a part of British India. So too does 
the Island of Socotra, about 300 miles to the south-east of 
Aden. The Island of Ascen.sion in the South Atlantic, with A.<.ceii8iot 
a population of aboirt j66, is under the supervision of the 
Lords of the Admiralty; so, too, would seem to be the little 
settlement of Tristan d’Acunha, with its population of eighty- 
four, where ‘the inhabitants practically enjoy their goods in 
common, and there is no strong drink on the island and no 
crime.’ Some small islands in the Indian Ocean, and the Isfland.^. 
Island of Sombrero in the West Indies, are used for light¬ 
houses maintained by the Board of Trade ^; others in the 
Pacific are leased by the High Commissioner for the Western 
Pacific after consultation with the Treasury^ 

Cyprus is occupied and administered by England. It is Cypni'i. 
not part of the dominions of the Crown; the property is in 
Turkey, though England has compulsory powers to purchase 
land for public purposes. The revenue, so far as it exceeds 
the expenditure, is also handed over to Turkey, and our interest 
in the island is always determinable upon the restoration by 
Russia to Turkey of certain Asiatic conquests. 

‘ Colonial OflSce list, p. 210. * Ibid., Tit. Miscellaneous Islands. 
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But Cyprus under our occupation has a constitution under 
a High Commissioner, who is virtually a Colonial Governor 
acting under the Colonial Office, an executive and legislative 
Council, the latter being partly elected, and a gradation of 
civil and criminal Courts^. 

§ 2. Dependent Stales. 

IikIIh There are in India, dependent on the Imperial Government, 

about 800 native states varying almost infinitely in size, 
population and importance, covering about 600,000 square 
miles, with a population of 55 millions. The degrees of 
dependence vary, but in all alike we find that the British 
Government controls the external or foreign relations, makes 
itself generally responsible for the internal peace and good 
order of the native state, and specially resj)onsible for the 
safety of British subjects resident therein, and furtlrer re¬ 
quires the native state to assist in repelling attacks from 
abroad, in maintaining order at home. 

The control thus laid on the action of these dependent 
states is exercised through a British Resident appointed for 
TheStniits this purpose by the Governor-General. A group of depend- 
ineuts. encies similar in character has grown up about the Straits 
Settlements, whore the small native states admit a British 
Resident to administer or advise in the administration of their 
affairs. 

But I do not desire to do more than call attention to the 
existence of these dependencies; they affect the external 
relations of the Empire, not the constitution of this country^. 

§ 3. Protectorates and Spheres of Influence. 

These forms of dependence upon the Crown differ from 
those last mentioned, in that they do not exist in connection 

‘ Colonial Office list, 1891, p. 300. And see Colonial Executive, Repre¬ 
sentative Assemblies and Electorates, Commons Papers, 1889 [70], p. 59. 

“ For a genernl account of the character of such dependencies, see an article 
by Sir A. Lyall on ‘IVonticrs and Protectorates,’ in the Fortnightly Review 
for August, 1891. 
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with states of a settled constitution or defined area, and they 
involve questions of such ambiguity as may well arise in 
dealing with large uncivilized tracts of country such as the 
interior of Africa or the coast of Borneo. 

But it may be enough to say that they come into existence 
in one of three ways :— 

(a) By treaty with native chiefs, enabling jurisdiction to be Tieaty 
exercised, property acquired, and trading privileges enjoyed 
by British subjects. An illustration of such a process may be 
found in the Niger Protectorate. 

(/ 3 ) By treaty with foreign powers, whereby they undertake Treaty 
not to attempt to acquire influence or territory over a given foreign 
area by treaty or annexation. Such a mode of dealing 
is illustrated by the seventh Article of the Anglo-German 
Agreement of 1890. 

The two powers engage that neither will interfere with anj-^ Anglo- 
sphere of influence assigned to the other by Articles i to 4. One ^freement 
power will not in the sphere of the other malco acquisitions, ° 
conclude treaties, accept sovereign rights or protectorates, or 
hinder the extension of influence of the other. 

It is understood that no companies nor individuals subject to 
one power can exercise sovereign rights in a sphere assigned to 
the other, except with the assejit of the latter. 

Since this treaty was made the Queen has by Order in 
Council placed the South African sphere of influence under 
the government of the High Commissioner for South African 
affairs. Without formal annexation of territory such govern¬ 
ment must needs be implied in the words of the Order. 

In the exercise of the powers and authorities hereby conferred 
upon him, the High Commissioner may among other things from 
time to time by proclamation provide for the administration of 
justice, the raising of revenue, and generally for the peace, order, 
and good government of all persons within the limits of this Older, 
including the prohibition and punishment of all acts tending to 
disturb the public peace *. 

' Order in Council, May 9, 1891. The Order recites tlie fact that the 
territories dealt with are under the protection of Her Majesty, that she has 
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(y) By the grant of charters to Companies, as the North 
Borneo Company, or the three great Companies for the Niger, 
East, and South Africa. These charters enable the Companies 
to acquire territory and to make ordinances and exercise 
jurisdiction over it, subject to the approval and continuous 
supervision of the Seci'ctary of State. The charter of the 
Soutli Afiican Company may be referred to as the most 
recent instance of the grant of such powers b 

The Protectorates or spheres of influence, as distinguished 
from the dependent native states adjacent to British India or 
the Straits Settlements, would seem to exist not so much for 
the better defence of our own frontiers as for the acquisition 
of a fresh field for commercial enterprise or settlement. Such 
would certainly seem to be the case in Africa and North 
Borneo. The High Commission over the Pacific Islands 
vested in the Covernor of Fiji exists for a different purpose, 
mainly for the protection of the islanders from being kid¬ 
napped and earned into slavery, and secondly for the pro¬ 
vision of a jurisdiction to punish crimes committed by 
Britisli subjects on these islands and settle disputes between 
British subjects living there. 

power and juiisdiction in the same by treaty, grant, usage, sufferance and other 
lawful means, and alleges itself to be made by virtue and in exercise of the 
l)owers by the Foreign .Jurisdiction Act or otherwise in Her Majesty vested. 
But the Oriler goes a long way beyond any powers conferred by the Foreign 
Jurisdiction Act. 

* London Gazette, Dec 20, 1889. 



CHAPTER VI. 

THE CROWN AND FOREtCN RELATIONS. 

For external purposes the Crown represents the community. Eepre- 
No person or body save the Queen, by her ministers or her character 
accredited representatives, can deal with a foreign state so as 
to acquire rights or incur liabilities on behalf of the com¬ 
munity at large. 

The prerogative of the Crown in this respect is exercised, 
subject always to the collective advice of the Cabinet, through 
one of her Majesty’s Principal Secretaries of State, to whom is 
entrusted the business of communicating with the representa¬ 
tives of foreign states in this country, and with our own repre¬ 
sentatives in other communities. 

§ 1. The Foreign Office. 

The Secretary of State for Foreign Affairs is assisted by The staff of 
two Under Secretaries of State, one of whom is political, the 
other permanent; two assistant Under Secretaries, a Librarian, 
a head of the Treaty Department, and a staff of clerks The 
chief business of the Secretary of State, besides formal duties 
such as the presentation of the representatives of other powers 
to the Queen, consists in receiving and answering communica¬ 
tions from individuals, from other departments of government, 
from our own diplomatic agents abroad, and from those of 
other states, and in determining the policy of this country 
towards others. 
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Its pro- His relation to the Crown and to his colleagues in the 
cedure. transaction of his business, is best described in the evidence 
given by Mr. Hammond, then permanent Under Secretary, 
before a Parliamentary Committee in i86i 

When letters or despatches arrive they are sent by one of 
the clerks to one of the Under Secretaries, he reads and sends 
them on to the Secretary of State, who reads them, gives 
instructions, and returns them. The Under Secretary having 
studied the instructions, sends the papers to the clerk into 
whose department they fall, who registers them and carries 
them out. 

But im})oriant despatches and correspondence with our 
Ministers abroad do not end here. The despatches and if 
neces.<ary the drafts of answers are sent, first to the permanent 
Under Secretary, then to the Prime Minister, then to the 
Queen, and, as we have seen, Her Majesty desires always to 
Ante, have time to form an opinion upon important despatches 
I'P' 40,12 • g(3jjt; lastly, they are circulated among the 

members of the Cabinet. 

§ 2. Biidomatlc A^enfs and Consuls, 

But it is obvious that important and pressing matters 
cannot be dealt with wholly by correspondence. So in all 
foreign civilised states of any importance the interests of this 
country are superintended by two classes of agents resident 
on the spot; diplomatic agents and consuls. 

Jiiplomatio A diplomatic agent may, in point of dignity, be an am- 
Passador or merely a charge d'affaires. He may be per¬ 
manently accredited to the Court of a foreign country, or he 
may be despatched on a special mission: but in all cases he 
represents the state from which he is sent. 

One state may refuse to receive or retain the diplomatic 
agent of another, either because it desires to break off all 
friendly relations and enter upon a state of war, or because 

* Report of Committee on Diplomatic Service, Parliamentary Papers, 1861, 
vol. vi. p. 75. 
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the individual agent is personally disagreeable, or politically 
hoBtile to it, or because his reception would amount to an ad¬ 
mission of claims which it docs not recognise, as in the case 
of the Papal legates of days before the English Reformation. 

A discussion on the powers and duties of diplomatic agents Forms of 
is not proper to this work. The forms of their appointment 
vary. Ambassadors and envoys plenipotentiary receive powers 
to treat and negotiate under the great seal, and also a letter 
of credence under the sign manual to the Sovereign or Presi¬ 
dent of the country to which tlicy aie sent. A chanji: d'a (faints 
has no such ample powers, and his letter of credence is signed 
by the Secretary of State 

Persons thus accredited either by the Queen of this country Immu- 
to other states, or by other states to the Queen, enjoy certain ’ 
immunities from the law of the land in which they reside. 

It is sometimes said that such immunities, like the privilege the reason, 
of members of Parliament, rest on their necessity for the pur- ^ 

])Ose of enabling those who enjoy them to discharge their 
duties without hindrance; but the more correct view seems to 
be that they rest on the representative character of the diplo¬ 
matic agent. The immunities which would be due to his 
Sovereign are due to him. In one respect he is not merely 
free from, but outside of the law of the state to which he is 
accredited. His children born there are not subjects of that 
state but follow the nationality of their father^. 

Resides this he is exempt from its criminal jurisdiction, 
though exceptions may be noted in which an ambassador 
having taken part in conspiracies against the state to which 
he is accredited, has been arrested and kept in custody 

He is also exempt from its civil jurisdiction. The limits 
of this exemption differ in different countries; so does the 
authority for the exemption. In some it rests on general 
principles of international law embodied in the eommon law 

* For forms of powers to treat and negotiate, and of letters of credence, see 
Appetidix IT. 

“ Hall, International Law, 3rd ed. § 50, p. 170. 

® Ibid. p. 168, and see cases there cited. Martin, Causes Cilibres, i. 103. 
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of the land h In some it is based on the same principles 
affirmed, as such, in a civil code. In onr own country 
i- the exemption is a specific piece of Statute law making no 
” pretension to embody any general principles, but passed ad¬ 
mittedly to prevent the recurrence of a scandal. 

The Act 7 Anne, c. I2, after reciting the insults offered to 
‘ his excellency Andrew Artemonowitz Matneof, ambassador 
extraordinary of his Czarish Majesty, Emperor of Russia,’ who 
had been pulled out of his coach and detained, goes on to 
enact that 

‘To prevent the like insolences for the future be it further 
declared by the authority aforesaid that all wrifs and processes 
that shall at any time hereafter be sued forth or prosecuted 
whereby the person of any ambassador or other publick minister 
of any foreign prince or state authorized and received as such by 
Her Majesty her heirs or successors, or the doniestick or domestick 
servant of any such ambassador or other publick minister may 
he arrested or imprisoned or his or their goods or chattels may 
Ije distrained seized or .attached shall be deemed and adjudged 
to be utterly null and void to all intents constructions and purposes 
whatever.’ 

Rut behind this enactment lies a general principle accepted 
by our Courts and reaching far beyond the exemption from 
civil process of an ambassador and his suite. 

‘We are of opinion,’ said Brett J., delivering the judgment 
of the Court of Appeal, ‘that, as a consequence of the absolute 
independence of every sovereign authority, and of the international 
comity which induces every sovereign state to respect the inde¬ 
pendence of every other sovereign state, each and every one 
declines to exercise by means of any of its courts, any of its 
territoiial jurisdiction over the person of any sovereign or ambas¬ 
sador of any other state, or over the public property of any other 
state which is destined to its public use, or over the proi^erty of 
any andiassador, though such sovereign, property, or ambassador 
be within its territory, and therefore, but for the common agree¬ 
ment, subject to its jurisdiction 

‘ So I underatanil Mr. Hall’s description of the rule laid down by the 
French Courts, p. 173. 

’ The ratlement lielije, 5 P. D. 197. 
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The civil immunity extends to the suite and servants of a Suite and 
diplomatic agent, not apparently in their own right but 
because of their necessity to the dignity or the duties of their 
master The question of the immunity of such persons from 
criminal jurisdiction is not settled. In England they are held 
liable to the criminal law. In other countries the difficulty 
seems to be evaded by the readiness of the master to hand 
over the delinquent servant to justice^. 

The territorial immunities of the house of a diplomatic lIou«e 
agent are also doubtful. Where the agent himself is liable 
to be arrested on the grounds stated above, the privileges of 
his house end with his own ; where a servant or member of 
his suite has committed an offence against the criminal law, it 
would seem that in England and Erance it is the practice to 
disregard the immunity of the house for the purpose of making 
the arrest When the offence has been committed by a subject 
of the country to which the agent is accredited, it is obviously 
right that the law should take its course. In short, the 
house of a foreign minister does not ajqiear to be, like a public 
ship in a foreign harbour, extra territorial, but merely exempt 
from jurisdiction so far as is necessary to sujiport the dignity 
of the minister and to enable him properly to discharge his 
duties, 

A consul does not represent the state for which he acts in A consul, 
its external relations to other states, unless, as sometimes 
happens, he is clothed with a dijdomatic character in addition 
to his consular functions. Otherwise he is merely employed 
to attend to the interests of the citizens of his state during 
their stay in the country wherein he is engaged to reside. 

His business is to authenticate documents, and births and his duties, 
deaths, and to take statements from captains of ships of the 
state which employs him as to injuries sustained at sea. He 

‘ If the servant of an ambassador engage in trade he is liable under the 
bankruptcy laws. 7 Anne, c. 12, s. 5. 

» Hall, § 51, p. 175. 

’ Hall, § 52, p. 176 etse^. 
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receives complaints from subjects of that state as to any in¬ 
justice inflicted upon them, he administers their property if 
they die in the country of his residence, and arbitrates on 
disputes which they may brin» before him; he collects in¬ 
formation, commercial and economical, and forwards it to the 
Foreign Office^. 

Apart from Statute or Order in Council requiring a consul 
to exercise a jurisdiction possessed by the Crown in a foreign 
land, the consular office has no inherent judicial power. Such 
as is exercised by consuls may best be dealt with under the 
head of foreign jurisdictions. 

A consul is appointed by commission or patent from the 
government of the country which employs him. This needs 
to be confirmed by an. exequatur, a document issued by the 
government of tlic country wherein the consul’s duties are to 
bo discharged. In lilngland such documents arc issued from 
the 1^’oreign Office. The exequatur may be refused or with¬ 
drawn if the consul should be personally unacceptable or 
should misconduct himself in the exercise of his office. 

The immunities of a consul are of somewhat uncertain 
extent. Practically he is entitled to have his archives and 
other official documents treated as inviolable, and to be exempt 
from such personal liabilities (such as serving on jmies or in 
the militia) as would interfere with the continuous discharge 
of his duties. 


§ 3 . War, Peace and Treaties. 

The Queen, acting on the advice of her ministers, makes 
war and peace. The House of Commons ma}^ refuse sup- 
plies for a war, or either House may express its disapproval 
by resolutions condemnatory of the ministerial policy, or by 
address to the Crown, or by making the position of the 
ministry in other ways untenable: but Parliament has no 
direct means either of bringing about a war or of bringing a 
war to an end. 


‘ For a fuller account of consular duties, see Hall, § 105, pp. 314-321. 
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Nor does a decided expression of opinion by tbc House of how far 
Commons always overbear the policy of a ministry. In 178a j,y Pariia- 
a resolution of the House of Commons, followed by an address 
to the Crown, caused Lord North to take steps to end the war 
with the American colonics^ ; but in 1857 a resolution of the 
House, condemnatory of the war with China, caused Lord 
Palmerston to appeal to the country, with the result that a 
majoi-ity of his sujiporters were returned at a general election. 

The prerog-ative of the Crown in makings peace is so much Peace and 
involved in questions as to the prerog’ativc in making- 
treaties that the two must be dealt with together. Parlia¬ 
ment has only indirect means of bringing a war to a close, 
but it is hard to conceive of a peace concluded simply by a 
cessation of hostilities and mutual assurances of amity. Some 
engagements must be entered into or territory ceded, and a 
question arises in this form: No one but the Crown can bind 
the community by treaty, but can the Crown invariably do so 
without the co-operation of Parliament? 

This much appears to be certain; that where a treaty Limits on 
involves either a charge on the people or a change in the law mak^ 
of the land it may be made, but cannot be carried into effect, 
without the sanction of Parliament. Such treaties are therefore 
made subject to the approval of Parliament and are submitted 
for its approval before ratification, or ratified under condition. 

Such are treaties of commerce which might require a change Charges on 
in the character or the amount of duties charged on exported 
or imported goods : or extradition treaties which confer on the 
executive a power to seize, take up and hand over to a foreign Ulianges in 
state, persons who have committed crime there and taken 
refuge here 

The question whether the Crown can, by treaty merely, Grant of 
extend to foreigners immunities from the law of the land, nities. 
which would affect the private rights of citizens, was raised 
in the case of the Parlement 

‘ Cobbett, Pari. Hist. 

* Forsyth, Cases and Opinions in Constitutional Law, 369. 

* L. K. 4 P. D. 154-5. 
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It was alleged in that case that the Queen had by con¬ 
vention with the King of the Belgians, conferred upon a ship, 
assumed by the Coui’t to be a private ship engaged in trade, 
the immunities of a public ship, or ship of war, so as to 
disentitle a British subject from proceeding against her for 
injuries sustained in a collision. Sir Robert Phillimore held 
that the treaty-making prerogative did not extend this length, 
and gave judgment against the ship. His decision was 
reversed by the Court of Appeal, but on a different ground, 
namely, that the Varlemenl Beige waft a public ship, although 
not a ship of war, being used for a national purpose, the trans¬ 
mission of mails. The Court carefully abstained from ex¬ 
pressing any oi>inion on the point on which Sir Robert 
Phillimore mainly rested his judgment. 

The extent of the royal prerogative as regards the cession of 
territory has been discussed with vehemence of late, and left 
unsettled. Various limitations have been alleged. It is said 
that the Queen may cede territories acep^ired by conquest, or 
Crown colonies, but not other territory, that she may not cede 
territory in respect of which Parliament has legislated, that 
her powers of cession at the end of a war are diflercnt from and 
larger than her powers in time of peace. But this much is 
clear, that there is no authority beyond dicta of lawyers, 
expressed in Parliamentary debate or otherwise, for any such 
limitation on the powers of the Crown as has been alleged. 

In 1876 a case came before the Judicial Committee of the 
Privy Council in which the High Court of Bombay had held, 
for the purposes of its judgment, that territory had been ceded 
and that the Crown had no power to make such cession in time of 
peace without consent of Parliament. The Judicial Committee 
reversed the judgment of the Indian Court, holding that what 
had taken place did not amount to a cession, but their Lordships 
expressly stated that they entertained grave doubts ‘ as to the 
soundness of the general abstract doctrine laid down b’ 

In 1890 the Queen in concluding a treaty with the 
^ Damodhar Oordbau v. Deoram Kangi, 1 App. Ca. 353. 
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Emperor of Germany, which provided among other things for Ca^e of 
the cession of Heligoland to the Emperor \ was advised 
her Ministers to make the cession conditional on the approval 
of Parliament. This invitation to Parliament to share in the 
• exercise of the prerogative rights of the Crown, and therewith 
to assume the responsibilities of the Executive, was much 
criticised in debate. The state of the question was most 
fully and clearly put by Mr. Gl.adstone :— 

‘ There is one tiling which I think is still higher than the dicta 
of legal authorities, in this important question, and it is our long, 
uniform and unbroken course of practice. It is one tiling to 
stand upon the opinion of an ingenious or oven a learned man : it 
is another thing to cite the authoiity of an entire State, signified 
in practical conclusions, after debate and discussion in every 
possible form, all bearing in one direction, and stamped with one 
and the same chaiacter. It is hardly possible, I believe, to con¬ 
ceive any hind of territory—colonies acquired by conquest, 
colonies acquired by settlement, with representative institutions 
or without representative institutions—it is not possible to point 
out any class of territory where you cannot show cases of cession 
by the Crown without the authority of Pailiament*.' 

The precedent is an unfortunate one. Either House of 
Parliament can always signify its disapprobation of a treaty, 
and a ministry can always, if strong enough, procure a vote 
expressive of approval. But to make the ratification of a 
treaty depend upon the goodwill of a popular assembly seems 
to be an abnegation on the p.‘irt of the ICxccutive of a 
responsibility which Ministers ought to be ready to assume on 
behalf of the Crown. 


§ 4 . Foreign Jurisdiction. 

The Queen has power ‘ by treaty capitulation, grant, usage, Foreign 
sufferance, and other lawful means,’ to exercise jurisdiction 
within divers foreign countries. 

The history of foreign jurisdiction of this nature begins 

* 63 & 64 Viet. c. 32. » Hansard, CCC.XLVII. p. 764. 
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with the Levant Company, which obtained a charter in 1581, 
renewed in 1606 and 1662, conferring power to appoint 
consuls who should administer justice between merchants ‘ in 
all places in the dominion of the Grand Seig'nior, and in other 
places in the Levant Seas.’ By capitulations made with the 
Ottoman Porte suits between subjects of the Crown were, 
throug-liout the territories described in the charter, to be 
decided by the judges therein described, and not by the local 
Courts. 

Usage appears to have extended this jurisdiction from 
cases in which both parties were British subjects, to cases 
in which the defendant only was a British subject, and to 
eases of crimes committed by British subjects. 

When the Levant Company ceased to exist it became 
necessary to provide for the exorcise of this jurisdiction other¬ 
wise than by the Conipany’s charter, and the series of Foreign 
Jurisdiction Acts began, which arc now consolidated in the 
Act of 1890 (53 & 54 Viet, c. 37). The purport of these 
Acts has been to give to tlie Crown full power to provide 
by Order in Council for the exercise of such jurisdictions, 
wherever ‘ by treaty, capitulation, grant, usage, sufferance, 
and other lawful means,’ they have been acquired or have 
come into existence h 

Foreign jurisdictions exercised in consular couids exist at 
the present time (i) in civilised independent states by virtue 
of express treaty, as in Turkey, Persia, China, and Japan; 
(2) in protected states with a settled form of government, as 
in the protected African communities, where the relation of 
suzerain and dependent state involves such a jurisdiction^; 

' For an account of the history of consular jurisdiction, and of the law 
(Statutes, Orders in Council, and decided cases) down to 1887, see Tarring, 
Coiisiihtr Jvrmlictio'i in the East Since 1887, however, the Acts have been 
consolidated and some important Orders have been made. 

“ The jurisdictions exercised in the dependent Indian states do not originate 
in tieaty but in the relation of suzerain and dependent state; they are the 
concern of the India Office, and not of the Foreign Office, and however 
analogous they may be to the matter in the text they are not ‘ foreign ’ or 
consular jurisdictions. 



§4.] THE CROWN AND FOREIGN RELATIONS. 


283 


(3) in countries with no settled form of government, as in the 
African spheres of influence, or in the Pacific islands. 

Where such a jurisdiction takes its origin from treaty, its 
extent and the persons over whom it may be exercised must be 
the matter of express agreement. In the other cases, the exercise 
of jurisdiction over others than the Queen’s subjects must be 
a question of international law, which I do not propose to 
discuss. 

It is enough here to call attention to these foreign, or con¬ 
sular jurisdictions, and to point out the three stages by which 
they come into being:— 

(1) The treaty or rule of international law which renders 
their existence possible ; 

(2) The Statute which gives and defines the power by 
which the Queen creates them ; 

(3) Tlie Order in Council by which they are in fact 
created, and their extent prescribed as to the law to be 
administered and the persons who are to be subject to it. 


Process 
of theiT 
creatin] 



CHAPTER VII. 

THE KEVENUES OE THE CROWN AND THEIR 
EXTENDITURE. 

Section I. 

The Revenue.^ 

The rcv'cmies of tlie Crown arc not, as the term would seem 
to imjjly, an income xvhiclx the Quet'n receives to spend at 
her pleasiire. Here as elsewhere in our Constitution the iden¬ 
tification of the Crown with the State has produced a mis¬ 
leading’ tcrminolog’y. The so-called revenues of the Crown 
are for the most part the sums paid, in various forms, by the 
pco])Io for the maintenance of the various objects for which 
Government exists. The ancient hereditary revenues of the 
Crown are thrown into the common stock for this purpose. 
Out of this common stock a sum bearing’ a very small pro¬ 
portion to the whole, o£’6o,ooo out of about 000,000, is 
assigned to the Queen to be used at her discretion. The 
rest goes to satisfy those national objects which cannot be 
satistU’d cxec])t by money payments, and is appropriated 
precisely to these several objects by Parliament, annually, or 
once for all. 

Sonreea of Tile arrangement of the great branches of the Revenue 
Revenue, annual statement of national income and expenditure 

furnished to Parliament affords the outline which I must 

* The authorities for tliia section, apart from the Statute Book, are Dr. 
Stubbs' Couiifnational Ilittory, Mr. Dowell’s Sntory of Taxation, and the 
lleport on Tublie Income and Expenditure of 1869 [366]. 
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follow in the earlier part of this chapter. The taxes are not 
arranged in their historical order, nor, in the case of the 
Excise and Stamp duties, do the terms explain the nature of 
the taxation involved. But the order and the terms constitute 
the authorised version, and it is safer to adopt them as they 
stand. 

The sources of Revenue arc thus arranged (I append the 
figures for the year ending March 31, 1891):— 

1. Customs ...... £19,480,000 

2. Excise ...... 24,788,000 

3. Stamps.13,460,000 

4. Land-tax and House-duty . . 2,600,000 

5. Property and Income-tax . . . 13,250,000 

6. Post Office .... 9,880,000 

7. Telegraph Service .... 2,380,000 

8. Crown Lands ..... 430,000 

9. Miscellaneous.3,221,112 3J. 3(/. 

Some of these sources of Revenue have a long and interest¬ 
ing history; some are modern. The Customs and the taxes 
on land and property are associated, though not in their 
present form, with the great constitutional struggles of the 
fourteenth and seventeenth centuries. The Crown lands take 
us back to Saxon times. The Excise and the Post Office mark 
the beginning of a new financial system under Charles IT. The 
Stamp duties are a product of modern ingenuity. But I will 
take the taxes in the order in which they are presented to 
Parliament, and describe so much of the nature of each, and of 
its history, as may seem important to be set forth. 

§ 1. The Ctistoms, 

The liability of imported articles to a charge levied by the Origin of 
king is of very ancient date. This charge seems, in its origin, 
to have been a re-payment to the king for cost incurred in 
maintaining the ports and keeping the sea clear of pirates. 

That it was increased in order to enrich the Crown seems 
plain from the words of Magna Charta wherein the king The 
promises that lie will not levy evil tolls upon merchants. A 
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prise or prisage upon imported wine, duties 011 imported woad 
fish, and salt, and an export duty upon wool and leather, 
appear to have been recognised at the end of the twelfth and 
throughout the thirteenth century. 

In 1^75 there was granted to Edward I, in substitution of 
the indefinite ‘ ancient and rig htful custo ms ’ of the Charter, 
an export duty of'halFa mart^or^^THi/. on every sacITof wool, 
and on every 300 woolfells, and a mark on every last of 
leather. These duties were excepted by the king in the 
Confirmatio Char(,arum from the renunciation therein made of 
his right to levy tolls on merchandise. They were henceforth 
known as the antiqna enshma. 

The nova cuduwa, first imiioscd by Edward I in 1303, and 
confirmed after some vicissitudes in the Statute of Staples in 
1353 had a different origin, and ostensibly a different inci¬ 
dence, since it was a charge upon foreign merchants. It was a 
charge of loil. on the sack of wool and on every 300 wool- 
fells exported by alien buyer's, and of in the lb, on all 
goods imported. These two duties, together with the Prisage 
and Butlerage upon wines imported by English and foreign 
merchants, remained a part of the hereditary revenues of the 
Crown until the two customs duties were absorbed in the 
grants of tunnage and poundage made to the Crown at the 
commencement of each reign, Prisage and Butlerage were 
excepted from the consolidation of the customs duties at the 
beginning of the reign of Charles II; their proceeds w'ere 
granted by the Crown to subjects, and they were commuted 
in 1803 for annuities charged on the Consolidated Fund, and 
payable to the persons entitled to exact the charge at the 
ports of England and Wales. 

Tunnage and poimdage was a duty on exports and imports 
distinguished from the above-mentioned duties by the name 
of Subsidy, We must be careful to distinguish the two senses 
in which this term is used as applied to direct, and to indirect 
taxation ; in both it means a specific Parliamentary grant as 

* Madox, Excliequer, xviii. § 4. 2 2^ jjj j. 
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opposwl to the hereditary revenues of the Crown, but in the 
department of direct taxation ‘ subsidy ’ has a technical mean¬ 
ing to bo explained hereafter. The subsidy of Tunnage and 
Poundage is kept apart as an item of revenue from the ancient 
and from the new or small customs. Throughout the greater 
part of the fourteenth century the king claimed the right to levy Export 
a toll upon exported wool, woolfells, or leather, over and above 
the customs above-mentioned, and to make separate agice¬ 
ments with merchants for a payment on the tun of imported 
wine, and tlie pound of imported goods. This right was never 
admitted by Parliament, and at last, in 1371, it seemed as 
though the controversy was closed. 

The settlement as to imports on wool was embodied in a Unoer- 
Statute whereby the king was precluded from taking more tuTmpor\ 
than the ancient customs witliout consent of Parliament. In 
the matter of Tunnage and Poundage, Parliament seems to 
have thought that it had done enough in making an express 
grant of 2s. the tun on wine, and 6 ( 1 . the pound on ex¬ 
ported and imported goods, except wool and skins. The king 
was not expressly precluded from raising the.se rates, and the 
door was thus left open for an arbitrary increase in the royal 
revenues. The advantage taken of this opening by the Tudor 
queens and James I is commemorated in Pate’s case. 

Put from 1376 down to the re-settlement of the revenue at Expoitand 
the llestoi'ation, tunnage and poundage at various rates was duties^ 
granted either for a term of years or for the life of the king, *3761660. 
and what we now call by the general term customs, appears to 
fall under three heads. 

(i) The ancient customs, together with prisage and butler- 

age. 

(a) The subsidy on exported wool. 

(3) The duty at a rate fixed by Parliament on the tun of 
imported wine, and the pound of imported goods. 

These last tw o Parliament was careful to keep in its hands ; 
the subsidy by the provisions of the Act of 1371 tunnage 
» 46 Ed. ITT. c. 4. 
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and poundag'e by the terminable nature of the grant. But 
The Tudor this was an insufficient security. The Tudor queens laid 
fresh imjoorts on cloth and sweet wines without consulting 
Parliament; and in Mary^s reign the rating of merchandise 
upon the value sworn to by the merchant was abandoned and 
the values at which goods of different sorts should be rated 
was set forth in a Book of Rates. 

The Book James I increased by an act of prerogative the statutory 
poundage upon certain articles of commerce and modified the 
Book of Rates after considtation with the chief merchants, and 
Bate’sease. without reference to Parliament. The resistance of Bate to the 
payment of the added duty on currants, the decision of the Court 
of Excliequer in favour of the Crown, the exhaustive discussion 
in the House of Commons in i 6 io, and the final limitation 
of the royal i)rerogative in this respect by the Long Parlia¬ 
ment, are matters with which I have dealt elsewhere b 
Consolida- In 166o the customs were consolidated, andthe rates at which 

1660. commodities should be charged were classified in the Statute 
whichgranted this portion of therevenue to the Crown. The old 
distinctions of ancient and new customs, subsidies and imports, 
were wiped out, and rates were chissified under four heads:— 

(1) The tunnage on wine. 

(2) The poundage on imported goods. 

(3) The poundage on exported goods. 

(4) The duty on woollen cloth 

These were granted to Charles II for life, and in like 
manner to James II. 

New duties were imposed in the reign of William and 
Mary, and in 1698 an increased percentage was charged upon 
the articles specified in the Act of 1660, under the title of the 
New Subsidy. Further percentages were charged during the 
war of the Spanish succession in 1703 and 1704, during the 
Further war of the Austrian succession in 1749, and during the Seven 
Years’ war in 1769 ; but the export duty on woollen manu¬ 
factures was repealed in 1700. 

‘ Parliament, ix. § 3. « 12 Car. II. c. 4. 
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Thus our revenue laws had become extremely complex when 
a fresh consolidation of customs was carried into effect by Mr. 
Pitt in 1787^. Hitherto the complication of the customs 
duties extended not only to their collection but to their ex¬ 
penditure : for each duty was appropriated to a specific item of 
expense. The Committee of Public Accounts recommended 
that the customs should be simplified ; the entire revenue 
thence arising was henceforth paid into one Fund, called the 
Consolidated Fund. 

Since 1787 new tariffs have Ijeen enacted, and new consolida¬ 
tion Acts passed. The principles on which our modem financial 
policy has in this respect been based, are mainly two : one is to 
simplify and cheapen the collection of the revenue by reducing 
the number of commodities on which duty is chargeable ; the 
other is to encourage our manufacturing interest by the abandon¬ 
ment of taxes on raw material imported into this country for 
purposes of manufacture. 

The simplification may bo said to have been initiated by Sir 
Robert Peel. When he came into office in 1842, the customs 
included about 1200 articles. In ono year, 1845, he struck 450 
off the list 2 The reduction has gone on almost to the present 
day; and great financial authorities begin to doubt whether 
wo have not unduly narrowed the basis of our revenue from 
this source. Bo this as it may, the number of duty-paying 
articles has shrunk from 1200 in 1842 to 48 in i860, and to 
16 at the present time. 


Consolida¬ 
tion of 
1787. 


Modern 

principles. 


Reduction 
of duty- 
paying 


§ 2 . The Kvcise. 

Duties on articles of consumption produced at home w'ere The Excise 
first introduced under the Commonwealth. After some mur- t'oimnon- 
muring at the novelty of the tax, and at its incidence upon 
things of daily use, it was accepted as not only productive but 
fair. The duties at that time extended not only to articles 
produced at home, but to certain articles imported from abroad, 
which were thus taxed twice over, at the ports in accordance 

' 27 Geo. III. c. 13, 8. 52. 

VOI.. II. u 


8 & 9 Viet. c. 12. 
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with the Book of Rates, and again while in the hands of the 
merchant on their way to the consumer. 

liesettlu- When the revenue was settled on the Restoration of Charles 

Uestora- H, it was necessary to provide the king with a source of 
income which should meet the loss occasioned by the abolition 
of military tenures. 

It was imj'.ossible to dcAnse a tax which, without unfairness 
to individuals, should fall upon the lands heretofore held in 
chivalry, A general land tax would have borne hardly on those 
who had not been tenants in chief, or tenants in chivalry: a tax 
limited to lands so held would not have been fair to purchasers 
during the Commonwealth who had bought lands which they 
supposed to have been for ever freed from liabilities of this 
nature. 

The An excise duty on beer and other liquors, although it did 

hereditary • .1 

E\eLse, not correspond either in character or incidence to the source of 
revenue which was abandoned, seemed to be a just and reason¬ 
able method of raising money: it was one to which the tax¬ 
payer had become accustomed in the days of the Commonwealth. 
An excise duty was therefore imposed by I2 Car. II. c. I 2 , and 
was made a part of the hereditary revenues of the Crown. A 
duty similar in character and amount was imposed at the same 
time and granted to the Crown for life. 

When the king was no longer entrusted with the main¬ 
tenance of all the services of the country, and was granted 
only such a sum as would suflico to maintain the Civil List, 
the hereditary excise with the other hereditary revenues 
diminished pj'o tayito the need of a supplementary grant from 
Parliament to make up the amount at which the annual cost 
of the Civil Service was estimated. At the commencement of 
Anne’s reign, the right of the Crown to alienate its hereditary 
revenues was limited by the Statute which granted a Civil 
List to the Queen h 

<-’‘>“1- In 17,36 a portion of this income was commuted by Parlia¬ 

ment for an annual payment to the Crown of .^£“'70,000. In 
' Anne, Slat. i. c. 7, § 3. 7. 
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1787 by the Consolidated Fund Act, already referred to, all 
existing" excise duties were repealed, and therewith the here¬ 
ditary excise. New duties were imposed of a similar 
character, and their produce carried to the Consolidated 
Fund, but a calculation was made every year of the amount 
which the hereditary excise would have produced. 

'Without going into the detail of the Statutes on the subject ^^ni- 
it is enough to say that, although each successive sovereign 
since George III has surrendered his hereditary revenues in 
consideration of a fixed annual payment, the hereditary rights 
of the Crown are kept alive, while provision is made that the Extm- 
incomc of which they are the subject should, as in the ease of 
the Crown lands, go to the Consolidated Fund, or, as in the 
case of the hereditary excise, should not be raised at all. 

The articles on which excise duties are now levied are not Hats of tiie 
numerous, but include beer and spirits which, together, produce ciae. 
more than a quarter of the national revenue. But I would point 
out some extension of the term beyond its original meaning 
of a tax upon articles of use or consumption produced at home. 

The term was used to excite popular feeling against a very The Excise 
useful measure, the celebrated Excise Bill of Sir Bobert Wal- \ya\poic. 
pole. His scheme was nothing more than a mode of collecting 
the customs on wine and tobacco which had been already ap¬ 
plied to tea, coffee, and cocoa. Instead of taking the whole 
duty upon the landing of the goods, Walpole proposed to take 
a small duty ujjon unshipment, after payment of which the 
goods were required to be warehou.scd. If they were ex¬ 
ported thence, no further duty was demanded ; if taken out 
for consumption at home, a sum which made up the full duty 
was to be paid, and this duty was to be collected by the 
officers of Excise. The term, which had reference solely to 
the mode of collection, was used by the leaders of an unscru¬ 
pulous opposition as describing the character of the tax. 

People were told that a multitude of Excise officers would 
penetrate every household and take toll of every article of 
use or consumption. The clamour i-aised determined Walpole 
u 2 
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Excise 

licenses. 


Stamps an( 
licenses. 


to withdraw a measure the only fault of which was that it 
was called by an unpopular name. 

But the modern use of the term Excise is larg-ely extended 
beyond its original meaning^. The tax does not include cus¬ 
toms duties in any form : so far as it falls on commodities, it 
falls on commodities made or prepared in the United King¬ 
dom. But under the head of Excise appears a great variety 
of licenses, for the grant of which money has to be paid to the 
Inland Revenue. Some of these licenses are licenses to sell 
commodities or to carry on a trade: the bulk of them are 
known as Establishment licenses, and were formerly known as 
Assessed Taxes. They are in fact demands made by the 
State upon the citizen to pay for enjoyment of certain things 
of convenience or luxury, on the ground that the power of 
providing such enjoyment represents wealth, which should 
thus be called upon indirectly to contribute to public needs. 
To employ a male servant, to keep a carriage, to use armorial 
bearings, may bo taken to show that one who can afford these 
ornaments or comforts is able to assist the revenue. Before 
1869 the system was to make the taxpayer pay for what he 
had enjoyed in the preceding year. In 1869 the Assessed 
Taxes were abolished eo noyiine^. The taxpayer is now re¬ 
quired to take out a license for his existing establishment at 
the commencement of each year, and additional licenses as the 
year goes on if his establishment should be increased. 

§ 3 . Stamps. 

A stamp-duty is a convenient mode of levying a tax upon 
property in course of devolution, just as a license is a con¬ 
venient mode of taxing property the existence of which is 
indicated by the use of luxuries. 

1 The two modes of taxation cannot fail to overlap. Whether 
a receipt for a tax imposed by the legislature is given in the 
form of a stamp or a license must in many cases be im¬ 
material. It would seem to be of no great importance 
‘ 32 & 33 Viet. c. 14, part v. 
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whether the receipt for the ad valorem duty levied on the 
personalty of a dead man is in the form of a license to take 
out probate of the will, or a stamp affixed to an inventory of 
the dead man’s estate. Nor would it matter that instead of 
a license to keep a dog- or kill game a stamped receipt for the 
money recpiired to be paid was given to the payer. In fact, 
the distinction between stamp duties and other modes of 
taxing is not a difference in kind. It does not affect the in¬ 
cidence of taxation, but only the mode of collection. A certain 
amount of the money paid by the taxpayer must always go to 
the cost of collecting it, and it is the business of Government 
to diminish as far as possible the cost of collection. There are 
certain transactions which represent transfers of credit, or 
creations of liability which it would be difficult to tax other¬ 
wise than by requiring a stamp for their validity. Jlut where 
the legislature demands from the heir a tax bearing a certain 
proportion to the property which he acquires by succession, 
the arrangement that the stamp affixed to the receipt of the 
money should indicate the amount paid, is merely a matter of 
convenience in collecting the revenue. 

The Stainj) duties fall into two distinct groups: they are Division 
(i) taxes upon legal transactions, which arc made to require a dudll'*** 
stamp duty for their validity, and (2) taxes of a miscellaneous 
character imposed on persons or property for the collection of 
which a stamp offers a convenient machinery. 

The first general Stsimp Act was passed in 1694, when com- Tlie llrst 
missioners were appointed to prepare the stamps and collect dutiel 
the revenue thence arising. The value of the stamps ranged 
from £2 to \d,, and the documents retjuiring to be stamped 
were forms of admission to offices or degrees, marriage certi¬ 
ficates, certain writs, affidavits, copies of wills, pleadings and 
depositions, probates of wills and letters of administration, 
documents under seal, and contracts not under seal 

These duties were increased from time to time, and addi- Thep ev- 
tions were made to the documents which required stamps for 
‘ 5 & 6 Will. & Maiy, c. 21. 
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their validity. Bills of exchange and promissory notes were 
brought within the Stamp Acts in 17H2, ordinary receipts for 
money paid in 1784. The principle of taxing documents not 
accoi-ding to their length, hut according to the value of the 
transaction which they embodied, was of very gradual appli¬ 
cation. Introduced at first in the ease of grants to offices in 
1714, it w'as a])plied to receijits when they wore first taxed in 
1784, was extended to bonds in 1797, to mortgages in 1804, 
to conveyances by way of sale in 1808, to settlements in 1815. 

In 1853 the apjdication of the ad valorem principle to 
receipt stamjis having proved onerous in practice, was aban¬ 
doned, and a penny stamp made necessary for all sums of 
more than £3. In i88i the stamp so required was made uni¬ 
form with the postage stamp, the Post Office handing over 
in each year to the Inland Revenue Department its share of 
the produce of the stamp. 


§4. Taxes. 

'r.-ixation The early history of taxation in this country is difficult to 
hereditary disconnect from the history of the hereditary revenues of the 
revomie. Ci’own, for the earliest contributions of the country to the 
maintenance of a Court, and to the needs of self-defence, 
seem to have grown into matters of hereditary right, and 
then dwindled until it became necessjiry to find fresh sources 
of revenue. Kings were apt to treat these either as Crown 
property, or as sources which might be drawn upon at will. 
The nation desired to define precisely the revenues which 
might be regarded as Crown property, to require the King to 
‘live of his own’; if more Avas required, to apply to the 
Commune (’onsilium Regni, or later to Parliament, for a grant 
in aid of his revenues, and to apply the money so granted to 
the jiurpose for which it Avas intended. 

Taxes in The Saxon king conducted the business of the country 
tunes. with funds provided from the income of the royal estates 
and of the folkland, and from the produce of the feorm fultu7n 
due to him for the maintenance of his court, and sometimes 
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rendered in kind, but more visually commuted for money. To 
this must be added a tax which the Danish invasions made 
necessary for the defence of the country, the Danegeld, a 
charge of 2 s. on every hide of cultivated land. 

Under the Norman kings the royal estates and the folk- TTnder tho 
land became alike the property of the Crown, the terra reg\s ; 
the King bad therefore a more immediate command of the 
income thence arising. He retained the ferw of the shire, 
which now took the form of a composition for royal dues. 

The Sheriff became responsible for the collection of this sum 
in each shire, and for its payment into the Excheipier The 
Conqueror increased the Danegeld from 2 s. to 6.?. on the hide, 
and required an analogous payment from the towns. The 
Norman kings, as supreme landlords, enjoyed in addition the 
proceeds of feudalism, reliefs, aids, and the incidents due on 
military tenures. They made the administration of justice a 
source of revenue, from fines due on Pleas of the Crown, and 
payable through the Sheriff. 

In the reigns of Henry II and his sons new forms of tax- The new 
ation arise. The ferm of the shire and the Danegeld had long Henry*lJ 
been compounded for by the Sheriff at a fixed sum. They 
now disappear, except w'here some items remain among the 
hereditary revenues of the Crown. The taxation of Henry 
II, apart from these sources of revenue, was of three kinds, 
one falling exclusively upon the holdere of land in chivalry, 
another upon all holders of land, a third upon all holders of 
property of any sort. 

The first of these was the scutage, or composition for mili- Scatiif^e. 
tary service, at the rate of 20^. for each knight’s fee. 

The second was a substitute for the earlier Danegeld. Under Aid. 
the various names of donum, auxiliiim, or carucage, it fell 
upon all land, and was computed by the hide, or later by the 
carucate of lOO acres. Where a payment of this nature was 
demanded by the King, the towns did not escape^: those which 
had bought immunity from the jurisdiction and assessment 
‘ Stubbs, Const. Hist. i. 380, 383. “ Ib. i. 580, 584. 
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of the shire paid a fixed composition ^; others compounded 
on each, occasion with the officers of the Crown 

These are the two forms of taxation referred to in Magna 
Charta, where the King ])romises to levy no scutage or aid, 
other than the three feudal aids, save with the assent of the 
T,ixo.s OH Curnnnine Consilium. The third form of taxation fell upon 
alty all owners of rent or chattels. It was a tax of a tenth or some 
other proj)ortionatc part of such jn-operty. It first a])pears in 
the Saladin tithe, but, as the conntiy became wealtliicr, per¬ 
sonal property became a more fruitful subject for taxation, and 
in the thirteenth, fourteenth, and fifteenth centuries the tenth 
and fifteenth, which had become the common (orm of charge 
on town and shire respectively, btcame the usual mode by 
which the representatives of the Commons in Parliament met 
the needs of the Kxccutive as represented by the Crown. 

Tlic' kiny’H Before going further into inodes of hixing real and per- 
sonal property, let us note at ouec the statutory limitations 
on the powers of the Crown to levy taxes of this sort without 
consent of Parliament. A tax on mov'cables would not be 
included under the term seutag'o or aid used in the Charter, 
hut Parliament in its earliest days was promj)t to close tliis 
Tlio Coil- door to royal ac(pusitiveness. The Confirmatio Chavtarum dealt 
chaitd- with aids, tasks, and prises generally, and contained a promise 
by the King that such charges should not be made ‘ but by 
the common assent of the realm.’ 

'I’lio royal The demesnes of the Crown still offered a rvidc field for 
an.l the arbitrary taxation, especially the towns in demesne. They 
were, in fact, the debateable ground betw'cen hereditary 
revenue and parliamentary grant. But after some years of 
royal exaction and parliamentary remonstrance a iStatute of 
1340 provided against the nation ‘being charged or grieved 
to make any common aid, or to sustain charge, except by 
common assent in Parliament The year 1332 was the last 
in which the King tallaged his demesnes^. 

* Stubbs, Const, Hist. i. 584,625. * Ib, 5S5. ’ 14 Ed. HI, gt. 2, c. i. 

* Stubbs, Const. Hist.ii. 520. 
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The forced loans and benevolences of the sixteenth century, The Peti- 
and the violent and illegal taxation of James I and Charles I, 
were met by the Petition of Might, which was conclusive 
against the legality of direct taxation in any form without 
consent of Parliament. The Bill of Rights contains a i>ro- The Bi\l nf 
vision relating to the charge therein contaijicd against 
James II ‘that he had levied money for and to the use of 
the Crown by pretence of prerogative for other time and in 
other manner than the same was granted by Parliament.’ 

The terms of the enactment aie wide enough to cover all 
forms of raising money, but the wrongful acts ol James were 
not concerned with direct taxation, but with the Customs 
and Excise. 

To return to the forms of taxation. The old taxes, the Fnnns ut 
scutage, and the aid cease in or about the middle of the 
fourteenth century; their place is taken by taxes on move- 
ablcs, and the customs duties of which I have already spoken. 

The taxes on moveables assume the form of a fifteenth from 
the shire and a tenth from the borough the tenth and fif¬ 
teenth being reached by an assessment of cattle and crops, 
of chattels and stock-in-trade, Butin 1334 a calculation was 
made by which the grant was estimated to produce £39,000, 
and henceforth the grant of a tenth and fifteenth meant a 
grant of £39,000 divided in certain proportions among the 
shires and boroughs. The form of the grant provided for an 
assessment of moveables which, as a matter of fact, never took 
place. 

As the property on which the tax was supposed to be The t-ub 
levied was never re-valued after the middle of the fourteenth 
century, the tenth and fifteenth became in process of time an 
unfair tax. It lingered on as an occasional mode of raising 
money into the seventeenth century, and the last grant of 
this kind was made in 1623. Its place was taken in the 
sixteenth and seventeenth centuries by the Subsidy. Subsidy 

^ Borough meant parliamentary borough: hence the reluctance of boiouglis 
to be represented in Parliament. 
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in this sense must be distinguished from the subsidy which 
meant those export and import duties which were called tun- 
nago and poundage, and from the more general use of the 
term to mean a grant in aid of the ordinary revenues of the 
Crown. The subsidy of the sixticenth and seventeenth cen¬ 
turies meant a charge of 2S. Hd. in the pound on moveables and 
4.V. in the pound on land^. A grant of an entire subsidy meant 
this, and seveiul subsidies were sometimes granted at onetime. 
Excejjt during the Commonwealth this was the ordinary form 
of taxation until 1663, the clergy taxing themselves apart, 
though after 1533 separate subsidies granted by the clergy 
were required to be submitted for confirmation to the Crown 
in Parliament. In 1664 the clergy gave up the practice 
of taxing themselves apart from the laity; at the same time 
taxation by subsidy was abandoned. The assessment of the 
taxable property seems to have been conducted with such un¬ 
fairness or so little care that the poor man paid as much 
as the rich; and in 1663, when clergy and laity gianted each 
four subsidies, the total amount produced was no more than 
£382,000. 

After the year 1663 we hear no more of the subsidy as a 
mode of raising money. The ministers of Charles II had 
recourse to three other forms of direct taxation. 

The first of these was a poll-tax, a charge of so much per 
head on each individual above sixteen years of age. The tax 
had been employed from time to time from 1377 onwards. 
It was never popular, and was imposed for the last time in 
1698, expiring in 1706. 

The second was hearth-money, a tax on all houses but cot¬ 
tages at a i-ate of 2 s. for every hearth or stove. This was 
imposed in 1662: like the poll-tax it was ‘grievous to the 
people,’ and was repealed in 1689. 

The third was the raising of a fixed sum divided among 
towns and counties, for every month, by an assessment of 
the value of all real and personal property in the places on 

' Dowell, vol. i. p. 194. But the amounts vaiied from time to time. 
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which the contribution was levied. The practice began 
during the Commonwealth, and was adopted after the 
Restoration as a more effectual means of raising money than 
the subsidy. Though more productive than the subsidy, it 
was not a great success. The largest amount raised was 
rather more than a million and a half in the year, but com¬ 
plaint was made that personal proj)erty did not bear its fair 
share of the burden, and the practice ceased after 1691. 

Personal property proved no less elusive to the revenue The Laml- 

when, in the following year, the last attempt was made to lay 

a fixed and permanent charge upon all property, real and 

personal. The so-called Land-Tax of 1692 was, in effect, a 

subsidy at the rate of 4s. in the pound on real estate, offices 

and personal property. The amount produced by this tax 

diminished year by year, till in 1697 Parliament gave up all 

hope of obtaining a fair return for the rate voted, fixed the 

sum that a rate of is. in the jiound ought to produce, and 

apportioned the money to be raised among the towns and 

counties of tlie kingdom. Personal property and offices were 

to be rated as well as land, but since it was provided that the 

land should be liable for what the other sorts of property did * "" 

J person .alty 

not produce, the charge in the end fell wholly upon land. butevaded. 

The tax fluctuated between i#. and 4s. in the pound for Settlement 
just Joo years, and then in 1798 it was made perpetual by taxmi79H. 
Mr. Pitt at the rate of 4s. in the pound. It thus became a 
permanent charge on the land in the proportion fixed by the 
assessment of 1692, and provision was made for its redemp¬ 
tion by persons interested in the land on which it fell. The 
charge upon personalty, which had always been evaded, was 
dealt with as a separate tax annually granted. It does not 
seem to have come to more than £150,000, and was repealed 
in 1833. The tax on offices, and their profits, after under¬ 
going various modifications, was repealed in 1876. 

The land-tax, or so much as is unredeemed, remains a 
source of revenue, and a survival of a mode of taxing which 
depended for its efficiency upon a constant re-valuation of 
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the real and personal property of the country, just as did 
the older taxes, the tenth and fifteenth, and the subsidy. 
The process was never thorouo;-hly carried out, and in the case 
of the tenth and fifteenth, as well as of the land-tax, it was 
abandoned in favour of a fixed charg-e ap2)ortioned among* 
towns and counties. The modern -attemiits to tax property 
begin with the Assessed Taxes of 1797, and the forms which 
sucli taxation has taken, and now follows, arc four. 

The first is a tax on income, whether derived from property 
in laud, capital invested in business, skill, or learning- exercised 
in a profession. The second is a charg-e on inhabited houses, 
which, with various changes, has been levied since 1778. 
The third is a tax on jiroiierty in the course of devolution, 
a tax commonly known as the death duties, falling on real 
and jiersonal property, whether acquired by inheritance or 
disposition. Probate duty, legacy duty, and succession duty 
are now all included under the head of stamj) duties. The 
fourth is a charge on ajqiarojit wealth, indicated by the use 
of certain articles of enjoyment; the taxes of this nature 
were until lately grouiied under the head of Assessed Taxes, 
and arc now collected in the I'orm of excise licenses. 

The income and property tax was first imposed by Pitt in 
1799. It was then a giaduated tax on incomes of from £60 
to £200 a year, and a tax of 10 jjcr cent, on all incomes 
above £200. It was dropjied in 1802, revived in 1803 at the 
rate of 5 per cent, on all incomes of £150 and upwards, and 
was increased from time to time until its re^ieal in 1815. 
The tiix was revived again by Sir llobert Peel in 1842, at 
the rate of '](l. in the pound, and has continued in existence 
at varying rates ever since. It falls upon incomes the sources 
of which are classified as (i) rents and lU’ofits arising from 
property in land, (a) profits arising from the use or occupa¬ 
tion of land, (3) investments in the public debt or liability of 
our own country, its colonies, or any foreign state,' (4) the 
exercise of a profession, trade, or other occupation, (5) em¬ 
ployment by the State, or in any corporation or company. 
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Of these four modes of taxing property, the income and pro¬ 
perty tax and the inhabited house duty alone come under the 
head of 1axe,\ fox the deaih (hides arc levied by means of 
stamps, and the assessed taxes arc now excise licenses. 

§ 5 . Post Office and Telegraph f^crvlce. 

The Post Office as a sonreo of revenue dates from the reign The Pont 
of Charles II, though James I deserves the credit of having 
set on foot a post office to foreign countries for the conveni¬ 
ence of English merchants, and Charles I, in 1(^35, made 
arrangements for the transmission of letters in England and 
Scotland, fixing the rates of postage by royal proclamation. 

The business was entrusted to a Postmaster, who took the 
risks and profits of the undertaking. In 1660 the Post 
Office was organized and privileged by Statute and its pro¬ 
ceeds made part of the hereditary revenues of the Crown, and 
in 1663 its revenues were settled in perpetuity on the Duke 
of York In 16H5 they were again settleil on James II as 
king, his heirs and successors. In 1710 the Post Office was -indin tlie 
again remodelled, and an appropriation of its income made century, 
between the civil list and the jiublie service. Since 1760 the 
hereditary revenues thence arising have been merged in the 
general revenue, and since 1787 has been paid into the Con¬ 
solidated Eund. 

The extent of postal operations has varied much at different Extent of 
times. The Post Office began, in the reign of James, as a 
means of communication for English merchants trading in 
foreign countries; it continued to undertake foreign postage 
throughout a great part of the W’ars of the reign of Anne, 
conveying not only letters but articles of a very varied sort 
In 1710 its operations were contracted and systematized. 

’ 12 Car. IT, c. 35. 15 Car. IT, c. 14. 

^ The following are ex.amples of these consignments:— 

Fifteen couple of hounds going to the King of the Romans with a free pass. 

Dr. Crichton carrying with him a cow and divers other necessaries. 

A box of medicines for my Lord Galway in Portugal. 

Two servant maids going as Iniindresses to my Loril Ambassador Methuen. 

—See Report oh Pahlic Income and Expenditure, 1869, p. 428. 
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A Post Office was provided for Great Britain, Ireland, and 
the Colonies, and a Postmaster-General appointed to super¬ 
intend the whole, the office having- previously been carried 
on by one or more persons under the superintendence of 
a Secretary of State. 

The extension of the operations of the Post Office is a 
matter rather of social and economical history than suited for 
the present discussion. The department undertakes upon 
certain terms to convey by post letters, newspapers, books, 
parcels, and patterns or samples; it transmits communica- 

Thi'ir tions by telegram; it tiansmits cash by means of money 

v.uiety. and postal orders ; it receives and takes care of small 

savings, and has thus a banking establishment which is re¬ 
sponsible for more than £105,000,000; it acts as an office for 
insurances on life for sums within the limits of £5 and £100, 
for the purchase of annuities within the limits of £1 and 
£100, for investments in Government stock to an amount not 
exceeding £100. 

Itx income. The Post Office is therefore not merely a means of com¬ 
munication throughout the United Kingdom and the Colo¬ 
nics: it is also a means of bringing the appliances for thrift 
within reach of the poor. Only two matters need further be 
noted, the growth of the income and the nature of the pri¬ 
vileges of the Post Office. In 1H38, the last year before the 
general reduction of charges, the net income was £1,676,522, 
the cost of management amounting to £669,756; in the 
financial year ending 31st March, 1869, it was £2,176,660, 
the cost of management amounting to £2,376,920 ; in the 
linancial year ending 3i8t March, 1889, the net income was 
£3,346,087, the cost of management (including that of the 
Tolegi-aph seiwice) amounting to £8,865,527. The Telegraph 
service does not pay its own expenses, if these are taken to 
include the interest of the money invested in the purchase 
of the property of the Telegraph Companies. 

The exclusive privileges of the Postmaster - General as 
regards the conveyance of letters rest on i Viet. c. 33, s. 2, as 



Sect. i. § 6.] 


CEOWN LANDS. 


303 


regards the transmission of messages by telegraph h on 33 
and 33 Viet. c. 73, s. 4. 

§ 6. The Crown Lands. 

The only source of the hereditary revenues of the Crown 
which is worth considering at the present time is the Crown 
lands, though it may be well to note for the sake of clearness 
that there are other sources of hereditary revenue which are 
not now collected, or which are surrendered to general or specific 
purposes. The net produce of such of the Crown lands as are 
part of the general revenue of the country, amounted in 1888 
to £390,000. These lands include all the hereditary landed 
I)roperty of the Crown except the Duchies of Lancaster and 
Cornwall, which remain a source of private income to the 
Queen and the Prince of Wales respectively. 

Before the Conquest the King had rights over land of three Tlie tigliu 
sorts. He held lands of his own, his private property; he saxon 
held lands in right of his kingship, demesnes of the Crown ; '“"8 > 
he enjoyed rights over the folkland, of a somewhat uncertain 
character, hut including certainly an initiative in granting 
])ortions of it to individuals or corporations, a right to the 
exercise of which the Witan were legally parties, though 
under the later Saxon monarchy their share in making the 
grant had sunk to a form. 

After the Conquest these three rights of the Crown merge of tlie 
in one, the right of the King over the Crown lands. The 
feudal King is the lord of the land, of whom all estates are 
mediately or immediately held. All land, therefore, which is 
not held by the tenants in chief or their vassals is the King’s ; 
the folkland, the reserve of national property, becomes the 
terra regis. Feudalism, which thus extended the rights of 
the Crown, provided also in the rules of escheat and forfeiture 
a means for their further extension. But at the same time 

* Tlie Telegraph Act of 1863 defines a telegraph as ‘ a wire used for the 
purpose of telegraphic communication,’ and this definition has been held to in¬ 
clude a telephone. A ttorney- Qenernl v. lEdison Telephone Co., 6 Q. B. D. 248. 
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the King- ceases to be a private owner. The lands which he 
holds ho may use for the maintenance of his own power, or for 
the security of the nation; he may sell them or give them 
away, but he can hold no land except as King ; his property is 
inseparably associated with public duty, 

'I'he Ducliy An illustration of this rule is found in the fate of the 
,.ast(r. Duchy of Lancaster, the private property of Henry IV be¬ 
fore he ascended the throne. An Act of Parliament was 
needed to jmevent the merger of the Duchy in the Crown 
lands, an Act obtsiincd in the first instance by Henry IV, 
repeated with somewhat different provisions by Edward IV, 
and re-enacted from time to time until the present day. In 
times when the succession was in dispute, it is not difficult to 
understand the desire of the King to secure the property of 
his family to himself and his heirs. - 
Cfuiia- A result of this rule may be seen in the constant super 
vision exercised by Parliament over the grants of land made by 
' the King. The history of the royal seals indicates the desire 

tio prevent the making of improvident grants ; and if, in spite 
of these precautions, improvident grants were made. Parliament 
not unfrc(iuently required their resumption. The history of the 
Crown lands is therefore one of constant fluctuation in extent 
and v.aluc. l^schcais, forfeitures, and the seizure of the estates 
of religious houses, increased the property of the Crown. 
Profuse grants to courtiers and favourites, sales made, as by 
Elizabetb, to save the tax-payer, or, as by Charles I, to avoid a 
summons of Parliament, reduced that property, till during the 
reign of William III its income was estimated at £6000 a year. 
Fopt.p 333. But Parliament, after the Revolution, was determined to 
control the amount and manner of the expenditure of public 
money. The sum to be placed at the disposal of the King was 
limited, and the objects on which the money should be spent 
were marked out in the Civil List. It was estimated that a 
part of til at sum would be provided by the income of the Crown 
lands, and Parliament could not allow the King to falsify this 
estimate by alienating at his pleasure the sources of the 
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income calculated upon. When Anne succeeded to the The Civil 
throne, the Act which settled the revenue for her reig'n, re- 
strained the Crown, for that and all future reigns, from 
alienating the Crown lands. For three reigns the Crown 
lands were a constituent part of the Civil List. The heredi¬ 
tary revenues were supplemented by Parliamentary grant 
calculated to produce the amount which would enable the 
King to maintain his court and pay the Civil services. The 
Crown lands could not be diminislied by alienation, but they 
might fluctuate in value, and this introduced an clement of 
uncertainty into the calculations of Parliament. On the - 
accession of George III he surrendered to Parliament his 
interest in the Crown lands for his life, receiving in return a 
Civil List of a fixed annual amount, and his successors have 
followed his example, as to the land revenues of the Crown in 
England and Wales. Since the beginning of the reign of 
George IV the same practice has been adopted with regard to 
the land revenues in Scotland and Ireland. 

§ 7 . The lievemtes of Scotland and Ireland. 

The revenues of Scotland and Ireland call for a brief 
notice. At the time of the union with Scotland the Crown 
had certain hereditary revenues corresponding in character to 
those of the English Crown, and consisting in part of the 
rights of a feudal lord, in part of income arising from customs 
and excise and the Post Otfice, annexed to the Crown by 
Acts of the Scotch Parliament. 

The receipt and issue of the Kevenue took place in the The Scotch 
Scotch Exchecpier, and the Cotirt of Exchequer controlled 
the accounts of the Treasurer and Great Chamberlain, the 
officers of state responsible for the collection of the revenue. 

The Act of Union constituted the Scotch Court of Exchequer 
not merely a Court for the decision of revenue cases, but an 
office in which the collectors of the revenue presented an 
account of their receipts; this, when allowed by the Court, 
was passed on to other officers till a discharge was ultimately 

VOL. II. X 
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obtained at the Pipe Office. But in 1832 all powers and 
duties relating" to the adniinistr-ation of the revenue were 
taken from the ]i]xche<iuer and ti-ansferred to the Treasury at 
Whitehall. 

Taxation of The financial settlement between England and Scotland at 

Scotland, Union provided that, with certain exceptions as to the 

o])oration of existing taxes, the same customs and excise 
duties should be levied in both countries. Stamp duties 
were extended to Scotland by 10 Anne, c. 19, and uniformity 
of i^ostal arrangeiiients was established by 9 Anne, c. 10. 
Taxation is uniform for the two countries, and since 1822 no 
distinction has been made between their revenues in the 
finance accounts of each year. 

The re- In Ireland, as in England, the Crown bad certain hereditary 

Ireland. I’cvcnucs, and the iiroceeds of certain taxes, customs, and 
excise duties granted from time to time by the Irish Parlia¬ 
ment. But it is not necessary to trace the history of the 
revenues of Ireland, of its financial stafl’ or of its jiublic debt. 
By the terms of the Union with England in 1801 these 
were kojit distinct, but provision was made for their con¬ 
solidation in certain contingencies. This consolidation was 
effected in 1816, when the offices of Lord High Treasurer 
of England and of Ireland were united, the revenues of the 
two countries brought into one fund, charged with the pay- 
mi'iits of the National debts of the two countries, which were 
henceforth to be treated as one. The subsequent changes of 
1834 and 1866 as to the Exchequer offices, as to the mode 
of controlling receipts and issues, and the audit of accounts, 
have consequently been applicable alike to Ireland and to 
England. 
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Section II. 

Collection and Expenditure of Revenue. 

Introductory. 

In order to understand so much as it may be needful to 
state of the history of this subject, it will he well to sum¬ 
marize the practice of the present day in the collection and 
expenditure of the revenue and the audit of the national 
accounts. 

The revenue is collected by four j^reat departments ; the Collection 
Customs, the Inland Revenue, the Post Office, and the ^enue. 
Commissioners of Woods and Forests. Other departments 
receive moneys directly or indirectly in the course of their 
business. When paid into the Exchctpxcr they fall under the 
head of revenue described in the Finance accounts as ‘ mis¬ 
cellaneous 1.’ 

Every sum received by these departments is paid into the Revenue 
Consolidated Fund of the United King^dom; that is to say, coiiloh-'* 
it is paid to the credit of the Exchequer account at the Bank 
of England ; or, in Ireland, at the Bank of Ireland. From 
this fund nothing is paid except by Parliamentary authority. 

When the authority of Parliament has been given, the Queen 
directs issues to be made in pursuance of it by an order to How 
that effect countersigned by two Lords of the Treasury. 

But this order is not of itself sufficient to procure an issue 
of the money for the objects specified by Parliament and the 
Queen. It empowers the Treasury to call upon the Comptroller 
and Auditor-General to give to the Lords of the Treasury Control of 
a credit on the Exchequer account at the Bank. When this 

* Such moneyB arise from fees, proceeds of sales of old material, and the 
like. They are either paid into the Exchequer and form those items of 
revenue which are called ‘ miscellaneous,’ or they are used in aid of the 
expenditure of the department which receives them and diminish pro tanio 
the amount granted by Parliament to meet such expenditure. 

X 3 
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credit is g-iven the Bank is requested to transfer the sums 
specified to the account of the Pay master-General, and the 
Paymaster-General is thus enabled to make the payments 
required by the several departments in accordance with the 
votes of Parliament. So far security is taken that money 
voted by Parliament is issued for the purposes indicated by 
Parliament; it remains to secure that the money is not only 
issued but spent in accordance with the votes. 

Audit of So we must note that the Comptroller-General is also the 
.uroun s ^u(moi._(jejjei'al. In that capacity he must satisfy himself 
by an examination of the accounts, cither periodical or con¬ 
current durinjp the financial year, that the payments for which 
he has given credit arc not merely spent on the public service, 
but have been spent on the services for which he set free the 
Exchequer balance; that is, for the services specified by 
Parliament. If not satisfied on this point he must report the 
facts to Parliament in detail. When the House of Commons 
receives the departmental accounts of the expenditure on the 
several votes, together with the Comptroller and Auditor- 
Complete- General’s report thereon, they are referred to the Public 
liiimejitary Accounts Committee, which in its turn reports to the House, 
eoiitroi j|y complete: the House which voted money for 

certain i)urposes receives full information as to the expenditure 
of the money on those purposes. 

§ 1 . Hktory of the Tjxcheqxicr Offices. 

With this brief outline of the present mode of receipt and 
expenditure of the public money in our view, we may go 
back and trace the older system of the Exchequer. 

Money It must be borne in mind that until quite recent times 
pai.l into fkc various collectors of revenue actually paid the sums 
l-.\olie(iiier, co|lcct;od by them into the Exchequer, where the money was 
kept in the Tellers’ offices until it was required for the public 
service. The sheriffs were, in the early days of the Exchequer, 
the great collectora of revenue. In time their functions in 
this respect vanished before new sources of revenue and new 
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modes of collection, but the Exchequer of receipt remained 
the storehouse to which and from which the jmblie money 
came and went. 

Late in the last century it became the practice to make Lattr into 
these payments into and out of the Bank of Eng-land; but 
every day and all day they were accounted for, as made, to 
the Exchequer, and in the evening the Tellers’ chests were 
opened, and money was paid in or taken out a.s the balance 
miq-ht be in favour of the Exchequer or adverse to it 

The Norman Exchequer was divided into two Courts : the T]ie 
Upper or Exchequer of Account, the lower or Exchequer of 
Receipt. The Upper Exchequer, consistini? of Treasurer, 
Chancellor, and other g^reat otlicers, the Barons of the 
Exchequer, exercised a control over all persons who collected 
or expended the royal treasure. Accounts were here audited 
and those legal questions relating to revenue W'erc here 
determined which gave its original jurisdiction to the Court 
of Exchequer. But the Lower INchequer or Exchequer of 
Receipt is that which has nio.st interest for us. 

The Upper Exchequer developed in two directions. Its The Ex- 
revenue jurisdiction, extended by fictions, made it into a Aooli'uilt.*^ 
great Common Law Court, severed exce])t in a formal sense 
from the ancient Jilxchecpior. Its duty as a place of account 
and audit was discharged with less and loss efliciency, till at 
the end of the last century the lucrative sinecures which pur¬ 
ported to be olllccs of audit were abolished, and the duty of 
auditing the public accounts was assigned to a body which 
has no historical connection with the Exchequer of Aceount. 

As some of the King’s revenue was paid at the King’s The Ex¬ 
palace, ‘ in camera regis ^,’ the Chamberlain was, \vith the ij^ecTipt, ^ 

* Report on Public Income and Expenditure, 1S69, part ii. pp. 342, 343. 

See too Recollections of a Civil Servant, Temple Bar Magazine, Eeb 1891, 
at p. 209. 

Ab I shall frequently have to refer to the Report of 1869, I shall for 
brevity’s sake refer to it thus, Report, 1869, ii. 

“ Madox, cited in Report, 1869, ii. pp. 340, 34I, and see Stubbs’ Const. Hist, 
ii. 276, as to the confusion, in the 14th century, of the household and the 
national accounts. 
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Treasurer, a chief officer of the Exchequer of Receipt. The 
its officers ; Chamberlain’s office broke up into three: the hereditary 
sinecure office of the Lord Great Chamberlain, the King’s 
Chamberlain, and the Chamberlains of the Exchequer, 
its jiroce- Payments out of the Exchequer were made in pursuance of 
payment; a royal order under the Great or Privy Seal, usually addressed 
to the Treasurer and Chamberlains, 

Payments into the Exchequer were recorded by the 
Trea.surer’s chief clerk and the two Chamberlains. 

I'he payor of money into the Exchequer received a tally, 
or one half of a notched stick split dowrr the middle; the 
notches corresponded to the amount paid, and that amount 
was also written at the side. The other half was kept at 
the Exchequer. Similar tallies were given to persons who 
were entitled to receive money from the Exchequer, where 
it V as intended that they should obtain the money from some 
public accountant on its way to the Exchequer. The first 
sort of tally was called a Tally of Sol, the second a Tally 
ofiboh 

These tallies were in use until \H26, when, by the death 
of the last of the Chamberlains, an Act passed forty^four 
years earlier came into operation^, and their use was dis¬ 
continued. 

‘ Tlie scale of notches was .as follows :— 
i] inch, £1000. 

J „ £100. 

5 ,, £10 ; a half notch of this size denoted £1. 

,, a shilling; the smallest notch a penny ; a small round hole a 
halfpenny ; a cut of a notch denoted half the amount. 

1 2c fit— 

£236 4s. 

22 (,eo. Ill, c. 82. The rest of their history is not commonplace. The 
returned tallies were stored in the ancient Star-chamber, which they filled 
from floor to ceding. When, in 1834, was desired to use this room, orders 
were given to destroy the tallies. They were used as fuel in the stoves 
which warmed the Houses of Parliament; they overheated the flues, and 
burned down the Houses. 
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The ancient process of the Exchequer was simple. Tlirec in account 
ofheers, the Treasurer’s clerk and the two Chamberlains, 
kept three separate accounts of money received; they paid 
out money due under orders properly authenticated from the 
Crown, and kept a similar triple record of money so paid. 

These last were called pells of issue, or parchment rolls on 
which the money paid out was entered. The accounts of 
each officer were compared with those of the other two, daily, 
weekly, half-yearly. 

In the reij^n of Henry VII this record of issues was dis- Changes 
continued, but that of receipts was still made, for a century cen^^un'. 
in triplicate, afterwards by one of the Treasurer’s clerks. 

The issue and record of issue of public money was placed Tlie 
in the hands of four new officers, the Tellers of the Ex- 
chequer, who accounted to the clerks of the Treasurer for 
disbursements made. 

Of the three parties to the triplicate record of earlier times Tlie Cham- 
the Chamberlain’s duties dwindled to the preparation and 
custody of the tallies ; but the clerical staff of the Treasurer 
developed f»)r themselves a new, and, as it proved, a very 
remunerative sphere of activity. 

One of them received and audited the Tellers’ accounts, The Au- 
and hence was called Auditor of Receipts, though his chief Receipts 
function ultimately came to relate to the issue of money. 

Another, whose duty it had been to write out a jiell or parch¬ 
ment of the receipts, obtained authority under the Privy The Clerk 
Seal to make a similar pell of the issues. His office, that 
of Clerk of the Pells, became a record office of all receipts 
and issues. 

Here we have the Exchequer staff down to the year 1834. 

Pour Tellers, who received and paid out the revenue; two 
Chamberlains, who stimck the tallies and examined the two 
parts to see that they corresponded; a Clerk of the Pells, 
who recorded all issues and receipts; an Auditor of Receipt, 
who kept a similar record, and who had important duties 
with respect to the issue of money. 
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lise of These offices were paid until the commencement of the 
offices in present century by fees and percenta^^es; their duties were 
dischar<^ed by deputy, and they formed the great prizes of 
political life, whereby a minister was enabled to provide for 
his family. 

The names of those who held these offices in i8ai is signifi¬ 
cant of the objects which they served. The four Tellers were 
Lord Camden, Lord llathurst, Mr. Charles Yorke, and INfr. 
Spencer Pereev.al; the Clerk of the Pells was Mr. Henry 
Addington ; the Auditor of Keceijit was Lord Crenville. 

As the income and expenditure of the country grew the 
then WHO- emoluments of these offices became enormous. In 17^3 
lunients. Pai'liament settled their salaries at fixed sums; £4000 a 
year for the Auditor, £2700 for each Teller; £1500 for the 
Cleik of file Pells. The change was to take effect as 
vacancies occurred; but in 1812 Lord Camden, the last of 
the Tellers under the old system, volunteered a surrender 
of so much of his emoluments as exceeded £2700 a year. 
When these offices were abolished in 1834 Lord Camden 
nas still a Teller, and his contiibution to the revenue had 
amounted to £244,400, being the amount of his fees in 
excess of the statufory payment. Ho Avas nearly a quarter 
of a million the poorer for putting himself on a par with his 
fellow-fcinecurists at £2700 a year. 

§ 2. ' 17 ie Course of the Exchcqtier. 

Wc must now' consider how this machine Avorked; not 
forgetting that the Treasurer and Chancellor of tho Ex¬ 
chequer Avere responsible for the income and expenditure of 
the country, and that the Exchequer Avas only a piece of 
machinery for cflecting- its receipt and issue, and ensuring 
f.hat the King got his rights and did not pay more than Avas 
due from him. For the entire machinery was constructed 
in the interest of the King, and with no idea that Parliament 
Avas interested in folloAving and checking the receipts and 
issues of the Exchequer. 
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The relations of Parliament to the expenditure of the Pailia- 
revenue may he said to have passed through three stages. conkol,^ 

In the first a life-income was assigned to the King in First stage, 
addition to his hereditary revenues, to he spent as he pleased. 

So long as the King did not exceed this income Parliament 
asked no questions. If he wanted more, Parliament was 
moved to ask where the rest had gone, and why more was 
nanted; hut the Commons were more concerned to prevent 
illegal taxation than unauthorised exjienditure. 

The second stage begins with the appiojniation of sub- Second 
sidies to special purjioses in the reign of Charles II. Prom 
that time until 1834 Parli.ament endeavoured through the 
existing machinery of the J^xchequer to secure that money 
granted for special purposes should only be issued for those 
lairposes, and to construct a system of audit which should 
secure that the money Avas not only issued for but expended 
'iqjon those purposes. 

The third stage begins with the year 1834, when the old Tldrd 
offices were abolished and a system commenced, ending in the 
legislation of 1866, whereby the control of issue and the audit 
of accounts are brought into the same hands, and the result 
reported to the House of Commons. 

Of the first stage I need say little. Put it should be noted First stage, 
as a cheek on the powers of the Crown in administration that 
the King^s command A\as not enough to authorise an issue of royal 
his treasure ; that such a command must be authenticated by 
letters patent or writ under the Privy Seal. And further that 
the withdiaiAal of the Treasurer from active participation in 
the routine of the Exchequer led to a complicated system of 
Treasury warrants, preliminary to the issue of public money, 
known as ‘ the course of the Exchequer,’ and strictly enjoined 
upon the officers for the receijit and issue of public money by 
8 & 9 Will. Ill, c. 28. 

The second stage began with the appropriation to certain Second 
purposes of subsidies granted to Charles II. It was .developed ^pp^opria. 
after the Revolution into a complete appropriation of all tioii of 
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supply supplies except the hereditary revenue. Even these were 
considered as practically appropriated to the Civil List, and 
were taken account of in the sum assigned to the purposes of 
the Civil List. From the time that George III surrendered 
his hereditary revenues no money could be expended without 
the consent of Parliament. The revenues of the Crown have 
come to be recognised as public money, as a part of the 
revenues of the country. 

The second So I will endeavour to trace the control of issue and the 
working, history of the audit of accounts as they existed between 1688 
and 1834. 

Wo must suppose that Parliament has granted certain sums 
to the Crown to bo raised from certain sources, and applied 
to certain purposes. We must further suppose that the 
various pei-sons whose duty it is to collect the revenue have 
duly collected it and i>ai(l it into the King’s l^xchequcr. The 
money is there : how is it to be extracted and ajqdied to the 
purposes for which the King’s ministers have asked for it 
from Parliament? 

iHsnc ot The process began then, as now, with a royal order, which 
money. authority for let.ters of Privy Seal. These were 

transmitted through the Treasury, together with a Treasury 
waiTant for the issue of the money required, to the Auditor of 
Receipt. That great personage himself signed an order for 
payment, and retuined it to the Treasury with tlie warrant. 
Both documents came back signed by members of the Treasury 
Board, together with a letter specifying the date at which the 
money was to be issued, and the fund out of which it was 
to be paid h 

The Thereupon the Tellers unlocked one of the four chests, one 

llcrs 

of which was kept in the room of each Teller. Even this 
could not be done without the aid of the Auditor and the 
Clerk of the Pells, for each chest had three locks, and Teller, 
Auditor, and Clerk each had the key of one. So when the 
deputies of these three functionaries had opened a chest, and 
‘ Report, 1869, ii. p. 543. 
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had handed some portion of its contents to an individual 
payee or to a Bank cashier to be placed to the credit of a depart¬ 
ment which had an account at the Bank of En^-land, the 
Exchequer had done its work as reg^arded that particular item 
of expenditure. 

The Auditor of Receii)t was the hing-c on which turned the The 
lid of the Treasury chest, for the Act of William III' forbade 
the Tellers to issue money without his order. He was in fact 
a Controller rather than an Auditor. His functions were to 
see that money was legally issued, not that it was properly 
spent. 

The value of the office to the public service would depend how fai 
entirely on the independence of the Auditor in respect of” 
political or party ties, for it would be his duty to resist 
attempts on the part of the Crown or its ministers to obtain 
payment of public money either without Parliamentary 
authority or for purposes other than those authorised by 
Parliament. 

How llir the duties of the office were viewed in this light Lord Gieu- 
may be learned from tlie conduct of Lord Crenville who was A„ditoi ; 
Auditor of Receipt from 1794 to 1834, and daring that time 
played a distinguished part in politics as leader of the Whig 
party. 

In 1806 he became Prime Minister, and proposed to take the when 
office of Fiist Lord of the Treasury. He would thus as a Lord 
of the Treasury be responsible for the royal orders and Treasury 
warrants, the validity of which he would have to consider as 
Auditor. 

But he did not propose to resign the Auditorship, and 
when the incompatibility of the two offices was suggested in 
the House of Commons it was suggested in a tone of apology 
lest the objection should savour of constitutional pedantry. 
Eventually Parliament enabled Lord Grenville to place the 
Auditorship in the hands of a trustee during his continuance at 
the Treasury Board; but it is plain that neither he nor his 
1 8 & 9Will.III,c. 28. 
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frienils saw any incongruity in the tenure by the same man 
of two ofiices, one of which must needs be concerned with 
giving orders for the issue of jmblie money, while the other 
was solely concerned with seeing that those orders were 
valid. 

wlien m In i8ii Lord Grenville was in opposition. The party of 

Opiioxitjon. loader was extremely anxious that a Regeney 

Rill should be pushed on, and that it should impose the least 
possible restraint irpon a Regent who w^as supposed to favour 
the AVhigs. The King was mad, and the forms of govern¬ 
ment, whore he was concerned, could only be supplied by a 
fiction. Parliament had voted £500,000 for the army and as 
much more for the navy: the money was in the Tellers’ chests 
and the payment was urgently needed. The Lords of the 
Treasury, acting on the vote of Parliament, sent a warrant for 
payment to the Auditor, but there wois no authority under 
the Privy Seal, because, while the King was mad, the sign 
manual could not be obtained to authoiise the affixing of 
the Ihivy Seal, and the clerks of the Privy Seal had scruples. 

So too had Lord Grenville. When Prime Minister he had 
t hought solitt.le of the duties of the Auditor as a control upon 
the Treasury t.hat he was prepared to act at once as Auditor 
and as First Lord. Rut as a leader of Opposition he aw'oke to 
the conscientious obligations of his office. Nothing but a 
sti-ict adherence to the ‘ course of the Exchequer ’ would satisfy 
him. He had the law on his side, and he was able to hurry 
on the Reg’ency Rill, to inconvenience his political opponents, 
and finally to obtain a resolution of both Houses which 
satisfied his conscience in doing what the needs of the public 
service demanded. 

One must infer from the tenure of the Auditorship by 
Lord (irenville that the system of control down to the year 
1834 w as not very valuable as an administrative check, though 
it might serve the purpose of political obstruction. 
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§ 3 . Changes letween i688 awl i866. 

We have now dealt with the process of issuing public 
money and the securities offered by the ‘course of the 
Exchequer’ that money was not issued save for purposes 
authorised by Parliament. 

We must next inquire what were the means for ascertaining- 
nhether money, issued in accordance with Parliamentary 
authority, had been actually spent as intended. Revenue 
issued to a dei)artment for one purpose mig-ht he spent on 
another; or the persons to whom it was issued might scpiander 
or misapply it. In the first instance Parliament would he de¬ 
frauded, in the second both Parliament and the Crown. 

Some sort of audit existed from very early times The The old 
receivers of revenue accounted to the Treasurer and Barons, audU.'* ^ 
and later to the Auditors of Imprest, and the issue of money 
was audited first by the Barons, then by auditors appointed for 
different classes of expense. A .S3^stcmatic audit appears to 
have been provided in the reign of Elizabeth, when Auditors The audi- 
of Imprest, or monej issued for public use, were established, j^m^rest 
The two Auditors of Imprest, like the great officers of the 
Exchequer, were paid by fees and did their work by deputy. 

In 1783 their audit was found to be a farce, and each Auditor 
was found to be in receipt of .£16,000 a year In 1785 ® they 
were abolished by statute, and a body of five Commissioners 
appointed for auditing the public accounts. 

This can hardly be said to hav'e been an immediate success, iSo?. 
for in 1806 the Chancellor of the Exchequer complained that Board, 
the expenditure of more than ^£450,000,000 of public money 
was at that date unaudited. But this Audit Board inherited 
large arrears from its inefficient predecessors. Its powers 
were extended by statute and it developed a high degree of 
efficiency. Its duties were however transferred to the Comp¬ 
troller and Auditor-General by the Act of 1866, to which I 
shall presently refer. 

’ Report, 1869, ii. p. 331, and see Tliomas, History of Exchequer. 

’ Report, 1869, ii. 331. ® 25 Geo. Ill, c. 52. 
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The institution of the Audit Board was followed in 1787 by 
the institution of the Consolidated Fund. From the Revolution 
until 1787 it had been the practice to assign specific taxes to 
specific charges, with the result that the public accounts 
became extremely complicated. In the Customs, for instance, 
there were seventy-four separate accounts, each setting forth 
the receipt of revenue from a particular source and its expen¬ 
diture on the service to which it was appropriated. In i 7 f >7 
was established the Consolidated Fund into which was ‘to 
fiow every stream of the public revenue and from whence to 
issue the supply for every public service The produce of 
particular taxes Avas no longer approi)riated to particular heads 
of expense. 

From the death of Anne until 1802 no regular statement 
of the finances of the country was compiled or published, and 
until 1822 no balanced annual account of the public income 
and expenditure was presented to Parliament. 

Since that date such statements have been regularly pre¬ 
sented. 

In 1826 the Chamberlains disappeared and the tallies with 
them. 

In 1832 besides the cash account there was introduced an 
apinopnation account of the money received for expenditure 
on the Navy. This form of account, which presents the corre¬ 
spondence of the Parliamentary grant with the ultimate outlay, 
has since been applied to every head of public expenditure 

In 1834 the Exchequer offices were abolished, and with 
them the costly sinecures, the cumbrous procedure, the unin¬ 
telligible language, and yet more unintelligible numerals, 
which had formed part of the ‘ course of the Exchequer ®.’ 

' Thirteenth lleport of Commissionera of Public Accounts, March 1783. 
The Consolidated Fund was established by 27 Geo. Ill, 0. 13, 

“ Applied to Naval expenditure by 2 & 3 Will. IV, c. 40; to Military ex¬ 
penditure by 9 & 10 Viet. c. 92; to all expenditure by 29 & 30 Viet. c. 39. 

’ Instead of seventy-five clerks, besides messengers and watchmen, the new 
establishment consisted of the Comptroller-General, the Assistant-Comptroller, 
the chief clerk, the accountant, and five clerks, in the principal office. 
Recollections of a Civil Servant, Temple Bar Magazine, Feb. 1891. 
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Henceforth the revenue of the country was to be paid to 
the Exchequer account at the Banks of Eng'land and Ireland, 
and the payments which had been heretofore made at the 
Exchequer itself (as distinct from those made through the Pay¬ 
masters of the Army, Navy and Ordnance) wore to be made 
by one person, a Paymaster of the Civil Service. 

The Controller-General and his staff took the place of the Controller- 
Auditor of lleceipt and Clerk of the Pells. He was sheltered 
from political or party prepossessions by a disabdity to sit in 
Parliament; like the judges, he held office during good 4 & 5 '''ill- 
behaviour, but \vas removable by the Crown on address of both ’ ^ 

Houses of Parliament. Without his authority no money 
could be issued from the Exchequer account by the Banks of 
England and Ireland. Every credit which he ojicned there 
in favour of any dejiartinent of the public service was recorded 
in his office, and this record was the foundation of the Public 
Accounts. 

In 1H36 was constituted the office of Paymaster-General Paymaster- 
through whom are now paid all the public moneys due for the 
Army, Navy, and Civil Services 

In 1861 the House of Commons adopted the recommendation Committee 
of the Committee on Public Moneys, that a Committee of ^^j,counts. 
Public Accounts should be annually apjiointed to report on the 
accounts presented to the House. Of the duties of this Com¬ 
mittee I will speak presently. 

In 1866 the Audit Board and the Comptroller-General were 
abolished by the Statute on which rests our present system 
of control of issue and audit of accounts. 

§ 4 . The Exchequer and Audit Act and Modern Tractice. 

I stated at the outset of this chapter that the revenue of The Ex- 
the country as it is collected by the departments responsible amount at 
for its collection, is paid into the Consolidated Fund in the 
Bank of England. This Fund is not a hoard, but a balance. 

^ See 5 & 6 Will. IV, c. 35 ; ii & 13 Viet. c. 55, whereby the various ofiScee 
of Paymaster were consolidated into one office. 
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The Bank can use it, as any other banker can use the balance 
of his customer, so lon^ as it is forthcominfr when required. 

The Customs, Inland Revenue, and Post Office are the 
departments in which revenue is constantly accruing*. The 
Receiver of the Commissioners of Woods and Forests who 
manage the Crown lands is also in communication with the 
Bank. The departments in which miscellaneous revenue 
accrues are not collecting departments, nor are they in direct 
communication with the Bank. In so far as the moneys 
which they receive pass into the Exchequer at all they pass 
through the departmental account with the Paymaster 
General. 

The collectors of those three departments send the daily 
proceeds of their collection to the accounts of their respective 
departments at the Bank, reserving, under regulations to be 
explained hereafter, certain sums for local expenditure. The 
departments pay over, daily, the amount received to the 
account of the Exchequer, that is to the Consolidated Fund. 
Sf)oncr or later every penny of revenue collected—including, 
as I will presently show, the sums reserved by collectors for 
local use—finds its way to the Consolidated Fund." 

The revenue may increase or diminish from two causes. 
Parliament may increase or diminish taxation, or commercial 
and agricultural prosperity may wax and wane. But we are 
not concerned here with the economical considerations which 
affect revenue. We must assume that, such as it may be, it 
is flowing steadily into the Exchequer balance, and that the 
expenditure of the country is going on at the same time; 
and we ask how is the revenue made applicable to the 
expenditure ? 

For any use of the public money the authority of Parlia¬ 
ment is universally necessary. If that authority is, in certain 
cases and under settled rules, anticipated, as when the col¬ 
lectors of revenue meet the immediate charges of their de¬ 
partments, their action, in order to be legal, must be ratified 
by Parliament in the course of the year. 
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But the authority g-ivcn by Parliament is of two kinds, 
permanent and annual, and this at once divides the expen¬ 
diture of the country into two classes, the first consisting of permanent, 
fixed charges on the Consolidated Fund, or Consolidated Fund 
Sercices^ the second consisting of sums granted every year annual 
by Parliament, the grant being initiated by the House of 
Commons in Committee of Supply, and hence called Supply 
Services. 

I have described elsewhere the process by which Parliament 
votes these annual services The matter before us is how, 
when voted, they are spent. 

The public service is maintained by payments made under 
the direction of the Treasury out of the national balance, the 
Consolidated Fund. But neither the Lords of the Treasury, 
the political executive, nor their permanent staff can touch 
this balance without the intervention of an official who is 
remote alike from royal and political influences. 

This is the Comptroller and Auditor-General, the creation of The Comp- 
the Exchequer and Audit Act of 1866^. He is appointed by Auditor 
Letters Patent. Neither he nor the Assistant-Comptroller 
and Auditor may be a member of either House of Parlia¬ 
ment. They hold office during good behaviour, and they are 
removable by the Queen upon address by both Houses of 
Parliament. They may not hold their offices in combination 
with any others held at the pleasure of the Crown. Their 
salaries are charged on the Consolidated Fund, so that they 
do not come under the annual consideration of the House of 
Commons. 

Consolidated Fund Services. 


Where money is wanted to meet Consolidated Fund Services Issue of 
the Treasury makes a requisition to this officer for a credit on 
the Exchequer account. The Comptroller and Auditor-General, 
if satisfied that the requisition is in accordance with the Acts 
which govern the proposed expenditure, makes the order, and 


^ Vol. i. Parliament, ch. vii. sect. iii. § 2. 
’ 29 & 30 Viet. c. 39. 8. 3. 


VOL. II. 
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thus unlocks the Treasury chest. The Treasury then requires 
the Bank to transfer the sums required from the Exchequer 
account to tlic account of a principal accountant, usually that 
of the Paymaster-General ^ ; and at the same time to transmit 
the authority for the transfer to the Comptroller and Auditor 
who is thus enabled to record the issues from the Exchequer. 
Of these he subsequently receives and examines an account 
called the Consolidated Fund Account, 
their The charges on the Consolidated Fund amount to about 

andchLac- three-eighths of the national expenditure. They are to be 
seen in detail in Ihe Finance Accounts of each year. They 
PoBt,p. 326 ^ character, including the interest on the 

National Debt, the salaries of the Judges, of the Speaker, of 
the porter of Ilolyrood House, of the perpetual curate of the 
Isle of Alderney, and of the Kegius Professor of Civil Law in 
the University of Oxford. 

Sujijily Services. 

The remaining five-eighths of the national expenditure is 
voted every year by Parliament. We must consider how this 
expenditure is estimated, voted, and paid. 

Estiinatea. In the last two months of every year the estimates for the 
Army, Navy, and Civil Service are presented by the depart¬ 
ments concerned, separately, to the Treasury. There they 
must bo considered and approved: for the Treasury guards 
the public purse, and the Chancellor of the Exchequer, who 
must ask the Commons to vote the money, becomes thereby 
responsible for the demands of these departments. 

Important questions of expenditure on the Army and Navy 
are settled by him in Committee of the Cabinet, with the 
heads of those great departments. Such questions are matters 
of general policy, and these estimates when agreed to by the 
political chiefs are only subject to Treasury supervision in 
minor details. 

' Pajment of dividends due by way of interest on the National Debt is 
made by the Banks of England and Ireland, which receives about £190,000 a 
jear for its services in this respect. 
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But the Chancellor of the Exchequer may find himself in 
conflict with the heads of the spending departments. The 
War Office, for instance, may want more than he thinks it 
necessary or prudent to ask Parliament to grant. In such a 
case he may adopt one of two courses. He may refer the 
estimates hack to the spending department whence they 
came, with a request that a substantial reduction may be 
made, or he may, with the aid of his permanent staff, contest 
the ■various items of expenditure and endeavour to convince 
the War Office that less will suffice. If the parties cannot 
agree they may appeal to the Prime Minister, and from him 
to the Cabinet. Here the dispute must end in one of three 
ways—by one or other minister accepting defeat, or by the 
resignation of the minister against whom the decision of the 
Cabinet has gone, or by a compromise in which the Chan¬ 
cellor of the Exchequer agrees to ask for a sum rather larger 
than he considers to be necessary, while the Secretary of 
State for War agrees to forego some outlay which he believes 
to be important for the public service. 

But the more valuable part of Treasury control consists in 
the need of Treasury sanction to the creation of any new post 
or the increase of any salary in the Civil Service ; payments 
made for such objects without such sanction would be dis¬ 
allowed at the audit of accounts ; and this sort of supervision 
stops the constant leakage of public money in item.^ of outlay 
trivial in themselves, but amounting in the mass to a heavy 
demand upon the taxpayer. 

But let us suppose the parties to be agreed. The estimates Votes, 
are submitted to the House of Commons in certain large sub¬ 
divisions or chapters, technically called ‘ votes’ The Army 
and Navy estimates are each broken up into from ten to 
twenty of these votes, the Civil Service estimates into about 
eighty. 

If the House of Commons approves of these estimates it Supply, 
agrees to them in Committee of Supply, and provides for 
them in Committee of Ways and Means, by grants from the 
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Consolidated I'^iind. These resolutions in Committee of Ways 
and Moans, adopted hy the House, are (as I have explained 
elsewhere) embodied in Bills, once or twice throughout the 
Session. Such a Bill, when it has passed the Lords and 
Ways and received the assent of the Crown, becomes a Ways and Means 
means Consolidated Fund Act, and gives Parliamentary 

authority for the payment of public money while the Session 
TheAppro- is going on, and before the Appropriation Act is passed. This 
piation embodies the previous Acts, sets out in detail the votes 

sanci.ioned by the Commons in Committee of Supply, and 
appro])riatos to them specifically the sums needed from the 
Consolidated Fund. 

Pending the Appropriation Act, the Ways and Means Acts 
provide for the immediate needs of the Army, Navy, and 
Civil Service so far as Parliament is concerned. 

The money has been granted to the Crown by Parliament 
for certain purposes: and the first step in the process of 
Royal expenditure is a Iloyal Order, reciting the grant and desiring 
the Treasury to authorize the Bank of England to make pay¬ 
ments from time to time in accordance with the terms of the 
g*rant. Tlie order is under the sign manual and is counter¬ 
signed by two Lords Commissioners of the Treasury, 
llequisi- The Lords Commissioners thereupon demand of the Con- 
credit. trollcr and Auditor-General that he will give them credit for 

the sums lecpiircd in>on the Exchequer account at the Bank. 
This is done. The Treasury then, from time to time, directs 
the Bank to transfer the sums specified in the Iloyal Order to 
the ‘supply account’ of the Paymaster-General, and to com- 
Transfer to municato such transfers to the Comptroller and Auditor- 
General. General 

The departments are then informed that the sums voted by 

' In tlic case of the Army and Navy but one account is kept for each 
service, and money granted under anyone vote may be temporarily applied to 
purposes specified in the otlicr votes, provided always that in the end each vote of 
the House is satisfied. The Civil Service votes have each a different account 
at the Pay Office, and so a sum has to be obtained on each vote for the expendi¬ 
ture on the Civil Ser\ ice and on the collection of Revenue. 

^ Por the forms relating to this expenditure see Appendix iii. 
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Parliament, or part of them, arc placed to their account with 
the Paymaster-General. Thenceforth they are responsible for 
the disposition of the money in accordance with the votes, 
and this responsibility is enforced by the Comptroller and 
Auditor- General. 

Aceotmt and Audit. 

So far we have traced the revenue from the pocket of the 
taxpayer into the hands of those to whom payment is due 
for the rendering of some public service. 

We have seen that the produce of the laxes imposed by 
Parliament must lie at the Exchc(]uer account in the Banks of 
England and Ireland until Parliament has given authority 
for their expenditure, and that so much of this produce as is 
granted from time to time Ly Parliament to the Crown cannot 
be withdrawn by the servants of the Crown fi om the ]<]xchcquer 
balance except with the sanction of an independent, non- The Comp- 
political otRecr who holds, as it were, the keys of the 
Exchequer, Oeneral, 

We have still to sec how security is taken that the money 
issued for certain purposes is actually exjumded on those 
purposes : that not merely the issue, but also the expenditure 
of the money paid corresponds with the votes. 

The security required is obtained by the twofold powers of Aocmmis 
the Comptroller and Auditor-General. He not only controls him. 
the issues, but receives and audits the accounts of expenditure, 
livery day two accounts are furnished to him, one from the 
Banks of England and Ireland, of receipts and issues of the 
Consolidated Fund, and one from the Revenue departments, 
of the sums paid to the Fund. These (which are also sup¬ 
plied to the Treasury) enable him to check the Bank account 
as to receipt of revenue. He also follows, verj'- closely, the 
course of expenditure, having in the larger spending depart¬ 
ments a local staff whose audit may be said to be concurrent audit con- 
with the outlay. In smaller departments his audit is periodical 
and monthly. 
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\xi t\ie Consolidated Fund Services and the Supply 

Services, Parliament receives every year Finance Accounts and 
Appropriation Accounts. 

if'inance The Finance Accounts are laid before Parliament on or 
accoiinta. jjjjjg gg^p yggj,^ TPgy are prepared 

by the Treasury, and they contain a detailed statement of the 
receipts and of the issues for Consolidated Fund Services as 
well as Supply Services. But so far as expenditure is con¬ 
cerned, these accounts only state the purposes for which the 
money was issued. 

Appro- The Appropriation accounts on the other hand are rendered 
accounts. I® Comptroller and Auditor-General by the departments 
which have been entrusted with the expenditure of public 
money. They are examined by him in order that he may 
ascertain whether the money has been spent in accordance 
with the votes of Parliament: whether any Acts of Parlia¬ 
ment, Orders in Council, Iloyal Warrants or other authority 
g-overnin" any particular expenditure have been duly com¬ 
plied with: whether increased salaries or new offices have 
arisen without the previous sanction of the Treasury. Thus 
the Comptroller and Auditor-General acts on behalf of the 
House of Comnjons and of the Treasury, ensuring not merely 
that expenditure is in correspondence with the votes, but that 
it is made subject to the control with which Parliament has 
invested the Treasury. The Appropriation account relates to 
Stipplp Services only, but the Consolidated Fund Services are 
also examined and reported upon. 

Owing to the wide surface over which our expenditure is 
spread the accounts of the financial year ending on the 31st 
of March do not all reach the Comptroller and Auditor-General 
until the 30th of November following: but in February of 
the next year his report is laid before the House in three 
volumes dealing respectively with the Army, Navy, and Civil 
Service. 

The House refei’s the reports to the Public Accounts Com¬ 
mittee—a standing Committee—which examines them and 
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calls attention to any want of correspondence between votes Public Ac- 
and payments or other irregularity which may appear on committee, 
the reports of the Comptroller and Auditor-General. 

The Reports of the Public Accounts Committee are dealt 
with in the first instance by the Treasury Minute.s, which 
give directions to the spending departments in the sense of 
the recommendations made by the Committee. A serious 
discrepancy between the votes and the expenditure would no 
doubt be taken up by the Opposition and dealt with by the 
House. 

So we may summarize this procedure. The Commons vote Summary, 
and Parliament enacts that certain sums shall be granted to 
the Queen for certain purposes. It is the business of the 
Treasury to see that the money so granted is issued for the 
purposes for which it was granted. After this the depart¬ 
ments which receive the money are responsible for its proper 
application. The duties of the Comptroller and Auditor- 
General are, as regards issue, ministerial; as regards expenditure, 
judicial. When he is satisfied of the intentions of Parliament 
that money should be spent on a given object he ministers to 
the needs of the Treasury; when the money has been spent 
he judges whether or no it has been spent in accordance with 
the votes of Parliament. 

When he has reported to the House of Commons the 
circle is complete, and the House which granted and appro¬ 
priated the money learns how far its intentions have been 
carried into effect. 

There are a few points to note before concluding this part 
of the subject. 

Estimates prepared in November of one year may be found Supple- 
in the next to be insufficient, and this may be discovered 
before the end of the Session, or before the end of the 
financial year. When this happens supplementary estimates 
are presented either at the end of one session or the begin¬ 
ning of the next, so that supply may be granted, a Ways 
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and Means Act passed, and the transaction concluded within 
the financial year which ends on the 31st of March 

Or at the close of the account it may be found that a vote 
has been exceeded, that is to say, that a department has 
spent more on a given object than Parliament had granted for 
that object. This would be matter for inquiry by the Public 
Accounts Committee. An excess vote is by their recommend¬ 
ation submitted to the House and passed, in order to make 
good the deficiency. 

It was stated in general terms that all payments were 
made through the Paymaster-General. But this must be 
(jualified in certain ways. 

Pirst, the Treasury makes advances to sub-accountants of 
the Army, Navy, and Civil Service at distant stations. This 
is done out of the Treasury Chest F\ind, a banking fund with 
a fixed capital of £i,oco,ooo, the dealings with which are 
regulated by Statute These advances are reclaimed through¬ 
out the year by the Treasury from the different departments 
to which money has been voted to meet these payments, and 
an account is rendered by the Treasury, at the end of the 
financial year, to t he Comptroller and Auditor-General, show¬ 
ing the dealings with the Fund. 

Next, flic Treasury deals in like manner with another 
fund at its disposal, called the Civil Contingencies Fund, 
which has a fixed capital of £i20,oco. Advances made in 
anticipation of Parliamentary votes, and to meet unforeseen 
contingencies, arc all repaid to this fund by the orders of the 
departments concerned, on demand from the Treasury, when 
Parliament has voted the money. Unlike the Treasury Chest 

‘ Until 1800 the financial yearlie^an on old Michaelmas liay. From 1800 the 
financial accounts were made up to the 5th of January. From 183a to 1854 an 
anomalous jnactico pievailed. The accounts were made up to the 5th of 
January, the supplies were granted to the aist of March, and the Chancellor 
of the Exchequer presented his Budget statement as up to the 5th of April. 
From 1854 the financial year has begun on the ist of April and ended on the 
3i8t of March. 17 & 18 Viet. c. 94 s. 2. 

’ 40 & 41 Yict. c. 45. 



Sect. ii.§ 4 .] COLLECTION AND EXPENDITURE. 


329 


Fund this fund is not repaid until the year after its advances 
are made. 

Thirdly, the collectors of revenue are authorised, under Advances 
certain regulations, to make payments in their districts out torsT^'^° 
of the funds which they collect. These payments may be 
required for the expenses of the collecting department, or 
they may be advances for other services which have local 
requirements, and may thus save the transmission of money 
to and fro. But these advances are repaid to the revenue 
department, and when repaid are at once paid into the Con¬ 
solidated Fund. 

Thus a collector of customs on a given day receives £700 of how made, 
revenue, of which £150 is required for the expenses of his 
department, and £100 for the army. These charges he meets, 
and if the Bank of England has no local branch on the spot 
he pays in the remaining £450 to a local bank, obtaining a 
bill payable in three or four days in London. This he trans¬ 
mits to the Customs Office in London, together with vouchers 
for the £250 expended. The £450 is paid by the Customs at 
once into the Consolidated Fund. The two other sums will and repaid, 
in due course be recovered out of money granted by Parlia¬ 
ment in the one case for the army, in the other for the 
collection of revenue, and issued to these departments, under 
the formalities described earlier. When recovered they are 
paid into the Consolidated Fund. 

Thus all revenue, sooner or later, goes into the Consolidated 
Fund, and all payments ultimately are provided for by Ex¬ 
chequer issues. 

Another feature to note in the mode of keeping and pre- The 
senting the national accounts is that they are strictly cash ^cou^iTts 
accounts. Taxes due for the year i8qo-oi, but not paid till are cash 

^ ^ ^ ^ ^ accounts. 

the 2nd April 1891, are treated as the receipts of the year 
1891-92. Liabilities incurred in one year but not paid till 
the next are charged against the revenue of the year in which 
they are paid. 

Although for purposes of account and audit nothing is 
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treated as a final payment until accounted for as actually 
expended, yet issues made from the Consolidated Fund to the 
accounts of the various departments with the Paymaster 
General are treated as expenditure for the purpose of an interim 
account. This practice, together with the daily record of 
receipts and issues, makes it possible to produce a statement 
of the national income and expenditure up to date, on any 
day, with a few hours’ notice. 

§ 5 . Change in character of Treasury control. 

Pefore the Revolution the Treasurer was concerned with 
expedients for rsiising revenue, and with the direction of 
expenditure. The Exchequer officers received the revenue, 
and took charge of it, and saw that it was not issued except 
: by proper authority. But they all alike had to consider only 
' the King’s interest, and, except in the case of the appropriated 
subsidies of Charles II, to carry out the King’s directions. 

From the Revolution onwards the Treasury and E.\chequer 
have been called upon to carry out the directions of Parlia¬ 
ment in respect of supplies specifically voted for and appro¬ 
priated to certain purposes. 

Throughout the early part of the last century the duties 
of the Treasury Board were carefully discharged. The repre¬ 
sentatives of the Army, Navy, and Ordnance came to the 
Board for the moneys voted by Parliament, and these sums 
were paid out in strict conformity with the votes of Parlia¬ 
ment and the needs of the services. 

But when George III was given a civil list independent 
of the hereditary revenues, his interest in the business of the 
Treasury declined. The rapid changes of ministry which 
took place between 1760 and 1770, and the immense cost 
of our participation in the Seven Years’ War, and of our 
struggle with the American colonies, seem to have relaxed 
Treasury control, and in other respects to have brought out 
the weak points of our financial system. The issue and 
expenditure of the revenue had ceased to be important to 
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the King, and the Treasury had not realised its responsi¬ 
bilities to Parliament and the nation. So from 1760, or 
earlier, to 1780 our public service seems to have been a 
paradise for sinecurists and unscrupulous consumers of the 
public money. 

The Civil Service was paid partly by charges on the Civil Payment 
List, partly by fees received from those who had to do Service by 
business with the public departments, or, where the business 
was concerned with the public money, by percentages on 
the sums dealt with. Thus it was that the Commissioners and per- 
of Public Accounts appointed in 1780 found the Tellers pf 
the Exchequer and Auditors of Imprest enjoying incomes 
of from £10,000 to £15,000 a year, and doing nothing except 
by deputy. 

As regards the payment of the Army, Navy, and Ordnance of other 
it had become the custom to issue on demand to the Paymaster 
of the Porces, and the Treasurers of the Navy and Ordnance, 
the sums voted by Parliament for those services. The money through 
remained in the hands of these officers till it was wanted, and 
the delay in rendering any account of its expenditure took 
away all semblance of Treasury control. 

While Henry Fox, Lord Holland, was Paymaster of the Abuses. 
Forces, from 1757-1763, there passed through his hands 
more than forty-five millions of the public money. For 
fifteen years after he had left office he and his representa¬ 
tives retained a balance, unaudited and unaccounted for, of 
£475,000. This sum was retained in view of possible claims 
which might be made upon Lord Holland by sub-accountants 
to whom the money might be due. It was in fact money 
voted by Parliament, and either not spent or not claimed by 
those who were entitled to it. Under such a system the 
auditors of imprest, even if they had been zealous in their 
vocation, might have found obstacles in tbeir path. In this, 
as in other matters, the turning-point in the financial history 
of the last two hundred years is to be found in the appoint- ^ommUtee 
ment of the Committee of Public Accounts, which reported Accounts. 
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at intervals fi’om 1780-1786, and in the contemporary legis¬ 
lation initiated by Mr. Burke. 

changes in By acts passed in 1782-1783 the abuses of the Pay Office 
payment. yfCTo corrected, and a minister was no longer allowed to make 
a profit out of money granted for the public use. 

At the same time began the gradual abolition of the 
practice of paying public servants by fees extracted from the 
j)Ocket8 of those who had to do business with the departments 
of government, or by percentages on money on its way from 
tlie Exchequer to the payee. 

Fee fund, The jii'ocess of change in this respect seems to have been, 
first, the creation of a fee fund, consisting of the fees formerly 
paid to individuals and forming the fund out of which the 
salaries of the department should be paid, and then by pnying 
Fixed the foe fund itself into the general account of the Exchequer 
and making the salaries a fixed charge on the consolidated fund, 
or a charge annually appearing on the votes—by making 
them coHsnlhlatdlfund servicfs or .nepphj services. 

A better system of issue and audit made it more and more 
difficult for a public servant to make use of public money as 
it j)asscd through bis hands. The only persons who now get 
any benefit from the public money on its way from the pocket 
of the tax-payer to the pocket of the individual to whom 
Parliament has appropriated it, are the shareholders of the 
Bank of England, who enjoy the use of the Government 
balance in return for the service rendered as bankers by the 
Governor and Company of the Bank. 

T//e Ch il List. 

Fees and percentages formed one mode of remunerating 
public servants; but their moi’e rcgular emoluments were a 
charge upon the Civil List. 

Meaning of The Civil List is a term used sometimes to mean the 
‘Civil List.’ , . ,1,1-,. 

annual income granted to the Sovereign to meet certain 

charges, sometimes to mean the charges thrown upon this 


income. 
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It originally meant the whole charge for civil expenditure, Included 
and to meet this charge the Commons in 1689 appropriated pendRur^' 
£600,000 out of the entire revenue of the country, including 
the hereditary revenues of the Crown, which at that time 
were estimated to produce about £300,000 a year. The 
charges on this fund consisted of the cost of the royal house¬ 
hold, palaces, and gardens, the salaries of foreign ministers, 
of the judges, and of the civil service at home, together with 
pensions granted in this or the preceding reigns 

The sums which came to the Crown for these purposes may Amount of 


be worth stating here. 

1701. 

William III. 

£ 

1713. 

Anne. 

£ 

1726. 
George I. 
£ 

Hereditary and Temporary Excise 

413,075 

439,008 

513,703 

Post Office 

7.5.258 

92,008 

96,273 

Hereditary Revenue, small branches 
Additional Subsidy of tonnage and 

55,141 

45,271 

71,131 

poundage 

297,070 

253,'>79 

279,142 

Tax on Salaiies (64. in the £) 



2,095 

Grant from Aggregate Fund 

840,544 

829,966 

120,000 

1,081,344 


From these totals some deductions have to bo made. The Dcduc- 
financiers of the last century were wont to ai)propriatG certain 
taxes to certain services, and then take part of them for other 
services. Thus they took £3,700 a week from the Excise 
produce, and another £700 from that of the Post Office, and 
applied it to general revenue. So the civil list income of Anne 
was not more than £590,000 in 1713, nor that of George I 
more than £813,844 in 1726. 

When George II came to the throne Parliament guaranteed George II. 
him an income of £800,000 a year if the hereditary revenues 
together with those provided hy Parliament fell short of that 
sum; but the King was to take the benefit of any surplus 
which might accrue. 

George III surrendered to the country the hereditary Georgelll. 
revenues arising from the Crown lands, the Excise, and the 

1 A list of these charges is to be found in Pari. Hist, vol, v. App. XIX, and 
in the Report of 1869, ii. p. 586, 
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Post Office. Parliament in return granted him an income 
of £800,000 a year. The King retained some small branches 
of hereditary revenue in England, and the hereditary revenues 
in Scotland and Ireland, and from time to time the amount 
of the income was increased by Parliament. But in spite of 
this, and in spite of a household economy which was almost 
penurious, the Civil List was frequently in debt. 

Its insolvency gave Parliament an opportunity of regu¬ 
lating its expenditure. This was first attempted in 1782. 
The Civil List was divided into classes to be paid in a 
prescribed order:— 

Heffulfttion I. Pensions and allowances to the Royal family. 

List) 178J. 2. Salaries of Lord Chancellor, Judges, and Speaker. 

3. Salaries of ministers resident at foreign Courts. 

4. Tradesmen’s bills of the Household. 

5. Salaries of menial servants of the Household. 

6. Pensions. 

7. Other salaries payable out of revenues of the Civil 

List. 

8. Salaries and pensions of the Commissioners of the 

Treasury and Chancellor of the Exchequer. 

The Treasury was given a practical interest in the receipts 
and payments of the Civil List. Its officers came last, so 
that unless there was vigilance over income and economy 
in expenditure they would not get paid at all. 

Transferor In 1816 various payments to members of the royal family 
were transferred from the Civil Ijist to the Consolidated 
Fund. George IV surrendered to Parliament the hereditary 
revenires of England and Ireland. William IV surrendered 
in addition the hereditary revenues of Scotland, besides certain 
Adrnir-alty and Colonial sources of income. In settling the 
Civil List for William IV it was relieved of all public charges 
except £23,000 for secret service money. This practice has 
been carried further in the present reign. The pay of public 
servants is now wholly removed from the Civil List, and 
appears on the votes or is charged on the Consolidated Fund, 
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and their number and salaries are brought by various statutes 
under State control. 

The payments on the Civil List are now as follows Thepresent 


^ Civil List. 

For Her Majesty’s Privy Parse 60,000 

Salaries of the Household and retired allowances 131,260 
Expenses of the Household i72)6oo 

Royal Bounty and Alms 1.3) 200 

Unappropriated 8,040 

Pensions which may be granted in each year to 

the extent of £1200, about 25,000 

410,000 


The Civil List accounts are not audited by the Controller and 
Auditor-General except the item of pensions. There is an 
Auditor of the Civil List, usually one of the principal clerks 
of the Treasury. With this trifling exception the whole ex¬ 
penditure of the country is supervised and controlled by the 
Treasury in the interests of Parliament and the tax-payer 
rather than of the Crown. For Parliament not only deter¬ 
mines how much shall be spent on the public service, but in 
what manner it shall be spent. And it is the business of the 
Treasury to take heed, firstly, by supervision of the estimates 
that the demands made upon Parliament by the Queen’s 
ministers are not excessive, and secondly, that the directions 
of Parliament as to issue and expenditure of public money 
are exactly fulfilled by the departments concerned. And in 
this last respect if we ask: ‘ Quis custodiet ipsos custodes ? ’ 
the answer is prompt and effective, ‘The Comptroller and 
Auditor-General’ 



CHAPTER VIIL 


THE ARMED FORCES OF THE CROWN. 

This chapter has to do with the land and sea forces of the 
Crown; it would seem to fall into two sections, the first 
dealing" with the mode in which these forces are composed 
and disciplined, and with the consequent status of soldier and 
sailor, the second dealing with the constitution of those 
departments of the central executive by which army and navy 
are governed. In both sections a brief historical outline will 
be necessary. The sections may be called respectively, (i) the 
Army and Navy, (2) the 'War Office and Admiralty. 

Section I. 

The Army and Navy. 

§ 1. History of the Military Forces. 

Our military forces have varied in character, and their 
history falls into two distinct periods, divided by the Com¬ 
monwealth. During the first of these there were two re¬ 
cognised forces, the feudal levy and the national levy: in 
addition to these the Crown was ever striving to possess itself 
of a third force, which should not be limited in its liability 
to service either by time, like the feudal levy, or as to place, 
like the national levy. 

The Feudal Levy. 

The feudal levy though not the oldest may be dealt with 
first and briefly. It was the force which the king could raise 
by calling on tenants in chivalry to discharge the obligations 
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of their tenure. It was a cavalry force, limited in its liability 
to service to forty days in the year When summoned, it was 
summoned like the Commune Concilium of the Charter: the 
great barons received a special writ, the lesser tenants in chief 
were summoned through the sheriff®. In 1x59 this service 
was commuted for a payment of two marks on the knight's 
fee. Henceforth the money commutation became usual, until 
by the end of the fourteenth centuiy it had fallen into disuse®. 

In 1661 military tenures were abolished*; they had long 
possessed, in their burdensome incidents, a merely historical 
connection with military service, and with their abolition the 
feudal levy became impossible. 

The National Levy. 

The Saxon fyrd was a part of the Irinoda necessitas which The/yn? • 
rested on all lands: it was the liability of every landowner to 
be prepared for summons to watch and ward. This defensive 
force was organised by Henry II in the Assize of Arms, and 
the Assize of Arms was in turn adapted to the circumstances 
of the time by the Statute of Winchester (13 Ed. I). It its iiabiii- 
existed for the maintenance of civil order and purposes of 
military defence. It might be called out to suppress riot and 
pursue criminals, or to defend the country in case of invasion. 

The sheriff was responsible for its efficiency and summons ; it and usee, 
was essentially a county force, not bound to service beyond 
the county except in case of invasion ®. 

The lieutenant of the county was substituted for the sheriff LiabiHtiea 
in the discharge of this duty, by 3 & 4 Ed. VI, c. 5, which as to arms, 
required all officers and inhabitants of the county to attend 
this new officer when required, for the suppression of riot 
or rebellion. In the fourth year of Mary’s reign the laws 

‘ This is the term of service usually stated (Blackstone, Comm. ii. 75); but 
Dr. Stubbs says that ‘ from the statement contained in the writ of summons 
we get a somewhat indistinct idea of the limits of the feudal obligation;’ 

Const. Hist. ii. 379. * Ibid. 278. 

’ Stubbs, Const. Hist. ii. 521. * 12 Car. II. c. 24. 

• This point, which had been disputed in the fourteenth century, was settled 
by Statute in 1403 ; 4 Hen. IV. c. 13. 

VOL. II. Z 
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relating to the liability to keep arras and serve were con¬ 
solidated ^ but in the reign of James I these Statutes of 
Armour were wholly repealed^. 

Nevertheless, though the requirements as to maintenance 
of arms and equipment were cancelled, the general liability to 
military service remained, and the appointment of the lieu¬ 
tenants of counties, in whose control it lay, was the final cause 
of rupture between Charles I and the Long Parliament. 

Amies before the Commonn'eallJi. 

But the levy for defensive jmrposes did not satisfy the 
re(iuiremonts of kings who wanted a force available at once 
anywhere, and for any time. Three modes were adopted for 
raising such a force as the king might need. The liability to 
military service was used as a moans of collecting a force, 
sometimes under pressure by Commissioners of Array, and the 
force, when collected, was used not merely to resist invasion 
from Scotland, but for foreign war. This was frequently done 
by Edward 1 , who i)aid the levies for their service, and by 
I'ldward IT, who threw the charge on the townships and 
counties whence the men carnet Such a practice was de¬ 
clared illegal by a series of Statutes from 1349 to 1402, and 
the law was then clear:—that no man could be constrained to 
find men-at-arms or archers unless he held his lands on the 
terms of such service, or else by force of grant and assent in 
Parliament; that no man could be required to serve out of his 
own county except in ease of invasion; that volunteers who 
served the king abroad should do so at the king’s cost. 

The armies of Henry V were mainly composed of troops 
hired by the king himself, or raised by lords under indentures 
made with the king^. The Yorkist and Tudor kings made 
pretext of invasion from Scotland to send Commissions of 
Array into the counties and call on men to serve without 

' 4 & 5 Ph. & M. c. 2. 

* I Jrc. I. c. 25, s. 7 ; 21 Jac. I. c. 28, 8. ii, subs. 44. 

* Stubbs, Ckmst. Hist. ii. 284, 285. ‘ Ibid. iii. 27 
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consent of Parliament or payment by tbe Crown. The step Tmpress- 
onwards to impressment was easy. The Tudors and Stuarts 
clearly reg-arded it as a prerogative of the Crown h The 
Statute 16 Car, I, c. 28, declared impressment, or compul¬ 
sion to serve outside the county, to be illegal, ‘ save in case 
of necessity of invasion or by reason of tenure.^ 

But, even if the hing could manage to collect troops and Billeting, 
could afford to pay them, they needed to be fed, lodged, and 
kept under discipline. The Petition of Right made it illegal 
to quarter troops upon householders, and to issue commis¬ 
sions ‘ giving power and authority to proceed within the land 
according to the justice of martial law 

After the Restoration and the abolition of military tenures. Difficulty 
the national levy remained the only lawful armed force in the ° 
country. The king might raise troops by contract or voluntary 
enlistment, if he could afford to pay them, or if Parliament 
would grant him the necessary funds, but the maintenance of 
discipline was rendered practically impossible, because, unless and keeping 
troops were on actual service in war, the law permitted no 
departure from the settled rules which protected the liberty of 
the subject. 

And the objections to the maintenance of a standing army Character 
had widened in character. Before the Commonwealth the tfons^^*^ 
requirements of military service had been regarded as oppres¬ 
sive to those nho wore required to serve; it was hard for the 
citizen to be made a soldier against his will. Cromwell had 
taught the people that a standing army might be dangerous 
to national freedom. Henceforth the objections to a standing 
army are not so much that it involves hardship to the men 
who compose it, as that it is an instrument of despotism. 

' 35 Eliz. c. 4 provides for the relief of soldiers disahled after being ' pressed 
and in paye for her Majesties service.’ See, too, a reference to Shakespeare, 

Henry IV. pt. i. Act iv. s. 2, in the Manual of Military Law published for the 
use of the War Office, a work of which I have made much use in this 
chapter. 

“ 3 Car. I. c. i. ss. 6, 7. The matters complained of seem to be an extension 
of the right of purveyance, which, after restraint by many Acts, was abolished 
by 12 Car. II. c. 24, a. 12. See Stubbs, Const. Hist. ii. 285, 535. 

Z 2 
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The soldier is no long’cr an injured citizen, he is a danger to 
the state. 

When the ai’iny of the Commonwealth was disbanded the 
king was permitted to retain guards for his personal attend¬ 
ance, and garrisons for the fortified places in the country^. 
Charles IT and James II availed themselves of this permission 
to maintain considerable bodies of troops, and the government 
of their guards and garrisons was regulated by Articles wherein 
oflences deserving death were reserved for trial by the ordinary 
courts But their armies were the subject of remonstrance 
and sus})icion; and when the Crown was otfered to William 
and Mary, the Derdaration of Rights laid down and the Bill 
of Rights enacted that— 

The maintenance of a standing army in time of peace without 
consent of Parliament is contrary to law. 

There are then three obstacles to the maintenance of a 
standing army by the Crown without consent of Parliament. 
It is unlawful in time of peace ; the necessary rules of dis¬ 
cipline involve a departure from the ordinary law ; and under 
t he existing method of granting supplies, the money needful 
to pay the troops would not be forthcoming. 

But a standing army is required for our national secuiity. 
It has therefore been legalised within the United Kingdom 
every year, for a year, with few breaks^, since 1689. This is 
done by the annual Mutiny Act, called .since 1881 the Army 
Act, which also makes provision for the maintenance of disci¬ 
pline, continuously in the Regular forces, and in the Auxiliary 
forces at certain times and under certain conditions of service. 


‘ As to the Oidnance, see post, pp. 356, 358, and Clode, Military Forces of 
the Crown, cc. i, xx. 

* Manuiil of Military Law, p. 13. See too a letter from the Secretary at 
War to Col. Kirke, 2i July 1685, coiitainin<,f a direction that in all cases what¬ 
soever where the punishment is to be loss of life or limb, the trial of any 
offender in His Majesty’s pay be left to the Common Statute Law, the Articles 
of War being only to take place during the Rebellion that has now ceased. 
Clode, i. 478. 

® The g.aps in the series of Mutiny Acts are, 1689, 8 days ; 1690, 3 months 
20 days; 1698, 2 years 10months; 1711, 4 months ; 1713,2 months 10 days. 
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§ 2 . The Composition of the Military Forces. 

The military forces of the Crown consist of the Begular The 
forces and the Auxiliary forces: of the latter I will speak forced 
presently. The regular forces again are divided into Indian, 
Colonial, and British. 

The Indian forces consist mainly of natives of India, but Indian, 
partly also of British officers and men serving in India. The 
latter are governed by the Army Act, i88i, the former by 
Articles of War made by the Indian Government^. 

The Colonial forces may be (i) ‘forces raised by order of Colonial, 
Her JVIajesty beyond the limits of the United Kingdom and 
India —these are substantially part of the regular forces 
and are governed by the Army Act—and (2) forces raised by 
the Government of a colony ; these are subject to Colonial law : 
they only fall under the Army Act when serving with the 
regular forces, and then only so far as Colonial law may have 
failed to provide for their government and discipline 

(a) The Feyular Forces. 

But the British forces are, for our present purposes, the most British, 
important. They consist of the Army, including the llescrvcs, 
and the Iloyal Marines. The Army consists of cavalry, 
artillery, engineers, and infantry, besides what are called 
‘ departmental corps,’ such as the Commissariat and Transport 
Corps ^ The Koyal Marines are a force of infantry and 
artillery, first raised in 1755. Their mode of enlistment and 
terms of service correspond with those of the soldier, and when 
they are not serving on board ship their discipline is provided 
for by the Army Act. But the force is under the control of 

* Indian military law does not apply to British-bom subjects nor to their 
lineal Christian descendants in tlie male or female line. Hee Indian Articles 
of War, 1869 ; Acts of Governor-General in Council, No. 5. 

* 44 & 45 Viet. c. 58, s. 176 (Army Act, 1881). Such forces are the West 
India Begiments and the Malta Fencibles. 

® ibid. B, 177. 

‘ The departmental corps are the Commissariat and Transport Corps, the 
Corps of School of Musketry, of Armourer Sergeants, of Military Staff Clerks, 
of Army Schoolmasters, of Military Mounted Police, of Military Foot Police, 
of Ordnance Artificers, the Ordnance Store Corps, and the Post Office Corps. 
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the Admiralty; its numbers are not fixed in the Army Act 
like those of the regular army, but appear on the votes which 
the House of Commons is asked to grant in Committee of 
Supply. 

Its This brings us to the first point to note in respect of the 

numbeis, ^rmy. Its numbers are fixed in the Army Act for 

limited. each year, which, after reciting the necessity for maintaining a 
body of forces, states the precise number of men of which the 
force should consist, ‘ ejschmve qf the mmhers aciually serving 
v'ithm Her Majesty s Indian jwsstssions.' 

The Indian That this limitation of numbers may become of practical 
MaUa ^ importance is shown by the vehement discussion which arose 
when, in 1H7H, Indian troops were ordered to Malta, and the 
right of the Ciown to employ these troops outside India in 
time of peace was disputed. 

It was argued that a force of a certain number of men was 
adjudged necessary by Parliament ‘ for the safety of the 
United Kingdom and the defence of Her Majesty’s possessions,’ 
that the Indian troops were recognised as an additional force, 

‘ actually serving within Her Majesty’s Indian possessions,’ 
and that if the Queen might emjdoy these troops elsewhere in 
her dominions, consistently with the terms of the Mutiny Act, 
there was no reason why she should not raise within her 
Indian possessions an army unlimited by statute as to number, 
an army which ‘ she might move and dispose of without 
reference to Parliament 

The practical restriction on such an employment of the 
Indian army seems to be a clause in the Act for the govern¬ 
ment of India which forbids the expenditure of the revenues 
of India on military operations beyond the frontier of India, 
except in case of urgent necessity, without the consent of 
Parliament Thus, a ministry which employs Indian troops 
outside India must in the end ask Parliament either to find 
the money or to allow the Indian Government to do so, and 
must then justify its action. 

’ Hansard, ccxi. 194. » 21 & 22 Viet. c. 106, s. 55. 
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It is clear that to introduce such troops into the United 
Kingdom in time of peace without consent of Parliament 
would be unlawful, because the Army Act suspends the opera¬ 
tion of the Bill of Rights only to the extent of the number of 
troops expressly provided by the Act, But the right of the 
Crown to dispose of this force freely elsewhere than in the 
United Kingdom must be regarded as an open question, since 
the highest legal authorities differed irreconcileably on this 
point in 1878 

We have now to consider how the number of troops Modes of 
sanctioned by Parliament is raised by the Crown. troops? 

Before 1783 this was effected by an arrangement between 
the colonels of regiments and the Crown. The colonel was 
empowered to raise recruits, and was bound to keep up the 
numbers of the regiment. He received a portion of the sum 
granted by Parliament, and made his own terms with the 
men^. This practice was abolished in 1783^, when the 
Government took into its own bands the business of recruiting 
and the payment of the troops'*. 

The term of service for the rank and file has varied. Until 
a standing army was recognised by Parliament the engage¬ 
ment was for the war on hand. After that it was for life, 
unless the Crown discharged the soldier. Since 1847 service 
has been limited. Infantry were then engaged for ten years, 
cavalry for twelve, but the soldier might re-engage himself up 
to a term of twenty-one or twenty-four years. 

The terms of enlistment have been varied by Acts of 1867, Enlist- 
1870, and 1879, as to re-engagement, forfeiture of service for terms; 
misconduct, and liability to transfer from one corps to another; 
but enlistment is an engagement between the soldier and the 

• See the speeches of Lords Selbome andCairns, of Sir JohnHolkerandMr. 

Herschell; Hansard, ccxl. 187, 313, 369, 515. 

* Clode, Military Forces of the Crown, i. 74; ii. 2-6. 

’23 Geo. III. c. 50, 

‘ In time of war, even as Late as 1854, noblemen and gentlemen agreed with 
the Crown to raise corps, on the terms that they obtained the nomination of 
some of the officers. Clode, ii. 5, 6. 
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Crown, and the soldier is entitled to the observance of the 
terms under which he enlisted, though these may have since 
been changed by Statute. 

This engagement is made not by acceptance of ‘ the Queen’s 
shilling,’ but by attestation before a justice of the peace. 
The recruiting officer gives to the man who offers to enlist a 
form stating the terms of enlistment and the time and place 
at which he should appear before a magistrate. If, and when 
he appears, he answer’s certain questions set forth in an attesta¬ 
tion paper (the magistrate taking care that he understands 
their purpoi’t), signs a declaration as to the truth of his 
answers, and takes the oath of allegiance, he is then a 
soldier. The attestation has been required since 1694^, to 
ensure that tho recruit understands the nature of his engage¬ 
ment ; but he may still claim his discharge, if he change his 
mind Avithin three months, on payment of a sum not exceed¬ 
ing j£’io. After that date he is bound to serve his time; 
but the Crown may discharge him at any time in virtue of its 
prerogative, or a competent military authority under statutory 
power 

A n officer in the army or navy becomes such by the receipt 
of the Queen’s commission; he thereupon places himself at the 
disi)Osal of the Crown ; ho cannot resign his commission with¬ 
out leave, and he is liable to be discharged at pleasure. 

The question has arisen in the case of a military officer in 
the service of the East India Company (1769) and of an 
officer in the Navy (1887). In the former Lord Mansfield 
said, ‘ upon the general abstract question we are all of opinion 
that a military officer in the service of the East India Com¬ 
pany has not a right to resign his commission at all times and 
under any circumstances whatsoever whenever he pleases V 

In the recent case ej; jmte Lieutenant Hall, a 


* 5 & 6 Will. & Mary, c. 15, s. 2. 

2 For the forms of enlistment, see 44 & 45 Viet. c. 58, s. 80 ; for power to 
discharge, s. 92. 

^ Vertue v. Lord Clive, 4 Burr. 2472, 


19 Q. B. D. 13. 
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lieutenant in the Navy^ serving on one of the Queen’s ships Case of 
in commission, having asked leave of the Admiralty to resign jjali. 
his commission and having been refused, left his ship, sent 
his commission to his captain Avith an announcement of his 
intention to retire, and took a passage homo in a mail steamer. 

On his arrival in England he was arrested by Captain Cuming, 
and detained as a prisoner with a view to his being tried 
before a court-martial, under the Naval Discipline Act h 
Captain Cuming was called on to show cause why a writ of 
habeas corjitis should not issue and Hall be discharged. The 
Court held that Lieutenant Hall could not resign his com¬ 
mission in the mode which he attempted, and that he was 
rightly in custody. 

‘It is not necessary for us to decide the very grave question 
whether the mere acceptance of a commission Avould of itself ai}d 
under all ciicumstaiices suffice to bx’ing an officer Avithin the 
jurisdiction of a court-martial for refusing to enter upon any 
particular service. Some of us as at present advised are of 
opinion that it would not. We leave the question distinctly open 
to bo argued and decided if it should in any case hereafter be 
necessary to decide it. But Ave arc clearly of oiiinion that, 
where a Commissioned officer accepts an appointment to serve 
in one of Her ilajesty’s ships in commission, and enters upon the 
performance of his duties, he subjects himself to the provisions of 
the Naval Discipline Act, and cannot at his oavu Avill and pleasure 
resign his appointment, and may be tried by Court Martial for 
any of the offences specified in the Act.’ 

(b) The Auxiliary Forces. 

The Auxiliary forces consist of the Militia, the Yeomanry, 
and the Volunteers. 

The Militia represents the general levy, the control of which Militia 
and the appointments of lieutenants of counties had been the ’ 
final cause of quarrel between Charles I and the Long Parlia¬ 
ment. The Restoration Parliament was careful to recognise after the 
the right of the king to the command of the Militia ^: but it tion 

‘ 29 & 30 Viet. c. 109, s. 19. * 13 Car. II. at. i. c. 6. 
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also required him to appoint lieutenants of counties through¬ 
out the kingdom, with power to commission officers, raise 
men, and organise training. Under these Acts the supply of 
men, hoi’ses, and arms was a liability resting on property : 
and the practical control was vested in the Lord Lieutenant 
When Mutiny Acts were passed, the Militia were exempt 
from them, and the force fell into inefficiency until its revival 
after : in 1757- In that year the old law was greatly changed. The 
liability to provide for the Militia became local. The Act 
required that a certain number of men should be raised from 
each county; lists of all the men in each parish between the 
ages of i8 and 6o were sent to the Lord Lieutenant of 
the county. The <piota of each district was settled and the 
men who should serve were chosen by ballot. 

After the peace of i815 theliability was relaxed. From 1829 
onwards the ballot has been suspended by Statute, unless the 
Queen should by Order in Council put it in force, and the 
Militia was re-constituted on a diderent footing in 1852. 
since 1852 : It is now raised by voluntary enlistment, the ballot being 
kept in reserve in case the number of men provided by Parlia¬ 
ment should not be forthcoming^. Since 1871 it has been 
placed under the control of the Secretary of State, who is 
responsible for the exercise of the powers of the Crown as 
regards the Government pay and discipline of the Militia 'k 
The Lieutenants of the counties only retain the sight to 
nominate to first commissions. 

present What then are now the liabilities of the Militia^? Enlist- 
liabilities. . 

ment takes place in the same manner as that of the regular 
soldier. The recruit is required to undergo a preliminary 
training fixed by the regulations, and a subsequent training of 
from 21 to 28 days. The Queen may by Order in Council 
cause the Militia to be embodied in case of grave national 

« 14 Car. II. c. 3 ; 15 Car. II. c. 4. * 23 & 24 Viet. c. 120. 

’ 34 & 35 Yict. c. 86, Part ii. 

‘ The Militia Act 1882, 45 & 46 Viet. c. 49, has consolidated most of the 
enactments relating to the militia. 
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danger, but the militiaman cannot be required to serve out of 
the United Kingdom. Parliament, if not sitting, must be 
summoned to meet within ten days of such embodiment. 

When acting with the regular forces in their training or 
during embodiment the militiaman is subject to military law. 

The militia officer is always so subject. 

The Yeomanry and the Volunteers are alike in that they Yeomauiy 
are bodies of volunteer troops, unlimited as to number, that volunteeis 
the Crown is empowered liy Statute ^ to accept their services, 
and that they are liable to be called out for military service in 
Great Britain in case of actual or apprehended invasion. But 
the Yeomanry is a cavalry force, the Volunteers are composed 
in part of light horse, artillery, and engineers, but mainly of 
riflemen. The Yeomanry are required to train for six days 
in each year in order to be eifective: and during that time 
are subject to military law. The Volunteei-s are only subject 
to military law while being exercised with regular troops or 
with the Militia when the latter are so subject Neither 
Yeomanry nor Volunteers exist in Ireland. 

(c) The discipline of the Army. 

Troops on active service were from an early date in our 
history governed by Articles of War, issued by the King him¬ 
self or by an officer commissioned by him. They were Articles of 
administered in the Court of the Constable and Marshal, 
which, as Hale tells us ^— 

‘ Dealt with the offences and miscarriages of soldiers contrary 
to the laws and rules of the army: for always ^yreparatory to an 
actual war the kings of this realm by advice of the Constable and 
Marshal were used to compose a book of rules and orders for the 
due order and discipline of their officers and soldiers together with 
certain penalties otr the offenders; and this was called Martial 
Law.’ 

‘ 44 Geo. III. 0. 64. The Act applies to volunteer infantry, but was repealed 
aa to these by the Act of r863 (26 & 27 Viet. c. 65), which with the Regu¬ 
lation of Forces Act 1881 (44 & 45 Viet. c. 57, a. 9) governs the Volunteer Corps. 

* 44 & 45 Viet. c. 58, 8. 176. 

’ Hale, History of the Common Law, 40. 
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This jnristliction was probably exercised by officers in 
military command in virtne of commissions from the Crown, 
and was unallceted when the office of High Constable became 
extinct; from these commissions grew the courts for dealing 
with offences so created, which we know as Courts Martial. 

But Articles of War, as is indicated by the words in italics, 
were only in force in actual war. When a military force was 
made lawful by the Mutiny Acts it was necessary to secure 
discipline under all conditions of active service, war, or peace. 
Tor insubordination there was no remedy except when troops 
were on active service in time of war, and though desertion 
had been made a felony in the csise of men under contract or 
indenture to serve the Crown \ the deserter could be punished 
only in the civil courts. 

The first Mutiny Acts were intended to do no more than 
suj)j)lement the prerogative right to make articles of war hi 
time of war] they nuide mutiny and desertion punishable with 
death, and gave a statutory pow'er to the Crowui to commission 
courts martial to deal w’ith such ofl'onces in the case of troops 
not on active service. But they did not give the king power 
to make articles of war, that is a special code of offences and 
punishments beyond his existing prerogative. But the Mutiny 
Acts of 1715 and subsequent years gave })0wcr to the king to 
make articles of war for the troops in the United Kingdom 
and in his other dominions in lime of peace ; and after 1803 
this power was extended to troops outside the dominions of 
the Crown, and so covered the case of troops on active service. 

Thus the prcrogulive of the Crown was completely covered 
by the statutory powers conferred by the Mutiny Acts, and in 
virtue of these powers were articles of war made and enforced 
in peace and war until 1879. 

In that year the i)rovisions of the Mutiny Act and of the 
Articles of War were consolidated into a code of military law. 
This code was amended in j88i and is now re-enacted every 

' 7 Hen. VII. c. I, P. a ; 3 Hen. VIII. c. 5;4 & 5 ; Ph. & Mary, c. 3, a. 9. 
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year, for oiie year, under the title of the Army Act. It is 
woith while to note some features of this Act. 

(i) The preamble recites the clause of the Bill of Rights 
directed against the raising or keeping a standing army in 
the time of peace, and proceeds to recite the necessity, for 
the safety of the United Kingdom and the defence of the 
possessions of Her Majesty’s Crown, that a body of forces 
should be continued, and that it should bo of a certain number Ante, p 
[153,696 for 1891], and also a body of marines. 

(a) It then recites the provisions of mediajval statutes that 
‘ no man can be forejudged of life or limb or subjected in time 
of peace to any kind of punishment within this realm by 
martial law, or in any other manner than by the judgment of 
his peers and according to the known and established laws of 
the realm,’ and jjroeeeds to state the necessity ‘ for retaining 
the lefore-meidloned forces and other persons suljecl to ynilitary 
law in their duty that an exact discipline be observed,’ and 
that persons who act to the prejudice of good order and mili¬ 
tary discipline ‘ be brought to a more exemplary and speedy 
punishment than the usual forms of the law will allow.' 

(3) It then re-enacts the Army Act of 1881 for specified 
times throughout the entirety of the Queen’s dominions. 

(4) The Act applies to all persons subject to military law, Persons to 
and these arc not limited to the number of men specified in applies, 
the preamble. They include the marines when not subject to 

the ‘ laws relating to the government of Her Ma-jesty’s forces 
at sea,’ the British troops serving in India, and, under special 
circumstances mentioned above, the Militia, Yeomanry, 
Volunteers, and the Colonial troops. 

§ 3 . The composition and discipline of the Navy. 

The navy, unlike the army, has never been suspected by Numbers 
the Legislature. Its existence has been taken for granted, force: 

The maintenance of its numbers by the arbitrary mode of tow 
impressment has never been declared unlawful: though the 
prerogative may be only exercised in respect of seafaring men, 
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and would probably be called in question if exercised at tbe 
X>resent day. The numbers of the naval force are therefore 
determined by the requirements of the Admiralty, sanctioned 
by the Chancellor of the Exchequer, and met by vote of the 
House of Commons. 

Like the soldier, the sailor engag-es himself to the service 
of the Crown for a certain time, but may be dismissed before 
that time has expired. 

The officer in the navy, like tbe officer in the army, when 
he accepts the Queen’s commission, places himself at the dis¬ 
posal of tbe Crown; his services may be dispensed with, but 
he cannot terminate them at his own pleasure. 

The discipline of the navy was maintained, in its origin, by 
orders issued from time to time by the admiral of the fleet in 
virtue of royal orders or a royal commission. The first Lord 
High Admiral of England was Sir Thomas Beaufort in 1408. 
Until that time the command of the various fleets had not 
been entrusted to one man, nor indeed wa.s the fleet a regularly 
organised institution. The Cinque Ports were liable for the 
defence of the narrow seas, and beyond this, fleets were col¬ 
lected, manned and disciplined, as occasion might require. 

The jurisdiction of the Lord High Admiral and his Court 
may he dealt with hereafter; it is wholly distinct from the 
code of rules passed for the maintenance of discipline. 

Under the Tudors the navy became a permanent force, be¬ 
longing to tbe Crown and governed by the Crown. In the 
reign of Charles I the office of Lord High Admiral was for 
the first time put into commission. The sailors who manned 
the fleet were governed by regulations made by the admiral 
in command, enforced by the captains under his instructions, 
and neither seen nor approved by Parliament. 

The first attempt to organize the discipline of the navy was 
made by the Long Parliament^: and under the Commonwealth 
ordinances were drawn up and the constitution of naval courts 
martial was carefully framed so as to include all ranks 

' Lords’ Journals, vii. 255. * Thring, Criminal Law of the Navy, ja. 
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After the Restoration, Parliament retained its control over Pariia- 
naval discipline. In j 66 i was drawn up the first set of^^^roP 
Articles of War for the navy. The Aet defines a number of 
offences and their punishments, and gives power to the Lord 
High Admiral to issue commissions for holding courts martial, 
limiting the jurisdiction to offences on the high seas, or in 
great rivers below bridges, committed by persons in actual 
service in the King’s fleet. In 1748 and 1749 these rules 
were amended in some respects, and extended to shipwrecked 
crews, and to offences under the Acts committed on shore out 
of the dominions of the Crown. Changes have been made 
from time to time in this code of discipline and procedure for 
the navy, but as a whole it has remained a permanent Statute. 
Parliament has never feared to contemplate the continued 
existence of the navy, and hence the contrast between the 
temporary character of the Mutiny Act and the permanence 
of the Naval Discipline Act. The law which now governs 
the navy is the Naval Discipline Act of 1866. Part i of this 29 & 30 
Act is described as consisting of articles of war) a sailor there- 
fore, like a soldier, may be regarded as a person subject to 
military law. 

§ 4 . Persons subject to Military Latv. 

The soldier and sailor alike are subject to the ordinary law Labilities 
of the land. While within the jurisdiction of the ordinary 
courts they can be tried and punished for offences against the 
criminal law, they can be sued for liabilities ^ incurred under 
the civil law, and they acquire no immunity by reason of their 
engagement in the service of the Crown. 

But the criminal law of this country follows them into to criminal 
places where it would not reach other subjects of the Crown: ’ 

for it may be administered by courts martial within and with¬ 
out the jurisdiction of the Courts. This power of administering 

* But the soldier cannot be arrested or compelled to appear before a court 
on account of any debt, damages, or sum of money under £30. The creditor 
may sue and get execution of the soldier’s goods so long as he does not deprive 
the Crown of the soldier’s services or ‘touch the person, pay or military 
equipment of the soldier.’ Manual of Military Law, 287. 
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the ordinary criminal law is limited by the rules that certain 
offences may not under any circumstances he tried by Court 
Martial, if committed out of the United Kingdom but within 
the dominions of the Crown, unless the offender is on active 
service or the offence be committed loo miles or more from 
a competent civil court: and that under no circumstances can 
a court martial oust the jurisdiction of the civil courts over 
such offences. 

to military And in addition to a liability to the criminal law of the land, 
which is more extensive than that of the citizen, the Army 
Act and the Naval Discipline Act provide for the soldier and 
the sailor rules of conduct and a procedure for their enforce¬ 
ment different in character to the rules and procedure of the 
ordinary law. 

The soldier and sailor are therefore persons snbject to nnlitary 
law. Tliey are liable to arrest and confinement on being 
charged with an offence against that law, and pending in¬ 
vestigation, and if below a certain rank in either service, may 
be punished for minor offences under summary powers possessed 
by ofllcers in command 

Courts For offences against military law they are triable by Courts 
Martial; the oflences so triable and the procedure in respect 
of them are carefully dcBned in the Acts to which I have 
referred. But Courts Martial are strictly limited to the 
powers conferred upon them by Statute, and the relation of 
the Law Courts to them in this respect must be noted. 

Securities Persons administering military law may exceed their juris¬ 
diction in two ways. They may apply military law to persons 
not subject to that law. Or they may misapply military law 
in cases of persons who are subject to it, as if a soldier were 
tried by Court Martial for murder in the United Kingdom, or 
the sentence of a Court Martial were confirmed by an officer 
w’ho had no authority to confirm it. 

* This power exists as to soldiers partly under a. 45 of the Army Act, partly 
under the Queen’s Regulations in respect of minor punishments, such as 
confinement to bairacks, See. As to sailors, it appears to be authorised by the 
Naval Discipline Act, s. 5a (ii) and a. 53. 
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The remedies for such excess of jurisdiction are by writs of against 
Prohibition, of Certiorari, of Habeas Corpus, issuing from the 
High Court of Justice. The holding of a trial or the inflic- ’ 
tion of a sentence may be restrained by a writ of Prohibition, 
a sentence may be quashed or a matter brought up to the 
High Court to be dealt with by writ of Certiorari; one who 
is dejirived of his liberty wrongfully may recover it by writ of 
Habeas Coi’pus. Beyond this the Courts will give a remedy 
in damages to persons who have suffered by the api)liciition of 
military law without jurisdiction. 

The cases may be thus grouped under three heads ; (i) the 
case of a civilian tried and punished by military law, (2) the 
case of a person subject to military law punished without trial 
or tried and punished without jurisdiction, and (3) cases in 
which jurisdiction exists bub the plaintiff alleges that the law 
has been put in force against him either without reasonable 
cause or wrongfully and maliciously. 

As regards these last it is well to seek some general rules, against ^ 
and the rule may be thus stated. Where an officer in the jnrisdic- 
exercise of his discretion and in the course of his duty brings, 
before a military tribunal, a person who is subject to military 
law. Courts of law will not inquire into the reasonableness of 
the charge, even though it should have been j)rovcd at the without 
trial to be unfounded. 

Captain Sutton was ordered by his commanding officer, Sutton v. 
Commodore Johnstone, when in sight of the enemy, to slipgtojjel 
his cable and engage the French fleet. He disobeyed this 
order, and Johnstone brought him before a Court Martial. It 
was there proved that his disobedience was not wilful but 
arose from the condition of his ship, which made his obedience 
to the order a physical impossibility. He was therefoi-o 
honourably acquitted. He brought an action against John¬ 
stone and obtained a verdict for jS 6 ooo damages, which was 
sustained in the Court of Exchequer on a motion for arrest of 
judgment. But this decision was reversed in the Court of 


VOL. II. 


* 1 T. K. 541. 
A a 
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Exchequer Chamber, mainly on the ground that the defendant 
had ‘ prohahlc cause’ for bringing the plaintiff to trial. But 
the Court went further, and expressed an opinion that even 
if the proceedings in the Court Martial had been instituted 
without probable cause, Courts of law would not interfere with 
the discretion of an officer acting in a matter of discipline. 

It remains to consider the ])osition of a person svdyeet to 
military law against whom proceedings are instituted not 
merely without probable cause, but with malice. On this 
point we may state the law to bo as follows, 

'Idle general rule which protects witnesses from action for 
defamatory statements made in the course of their evidence 
applies to evidence given before Courts Martial, And further, 
the Courts will not interfere even where the discretion of an 
officer lias been influenced in its exercise by a malicious 
motive. 

Jjord F. Paulet in the course of his duty made statements 
concerning Col. Da whins to be forwarded to the Commander- 
in-Chief. It was alleged that these statements were not 
merely false but malicious, and, the case being argued on 
demurrer, the allegation was admitted for the purposes of the 
argument. The majority of the Court held that the state¬ 
ments, being made in the course of military duty, were not 
actionable: but some weight was given to a provision in the 
Articles of War^ that an officer who considers himself to be 
wronged might complain to the Commander-in-Chief. There 
was therefore a military remedy for the breach or misper- 
formance of a military duty. It may be open to question 
wlietber the Courts would not find a remedy for a use of 
military procedure which was proved or admitted to be ma¬ 
licious, if the Army Act and Naval Discipline Act had not 
provided one. 

■ L. R. 8 Q. B. 251 ; L R. 7 H L. 744. » L. R. 5 Q. B. 94. 

* This provision is now introduced into the Army Act 44 & 45 Viet c 58, 
8. 42. It is to be found also m the Naval Discipline Act 29 & 30 Viet. c. 109, 

8. 37. 
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Section II. 

The War Office and the Admiralty. 

§ 1. The government of the army before 1855 . 

Before the Crimean war, and the changes in military ad- Army man- 
ministration to which that war gave rise, the control of the is^o.^ 
army, and of the appliances necessary to an army, exhibited 
a medley of conflicting jurisdictions. The system was almost 
unmanageable in time of war, but was supposed in its dis¬ 
persion of duties and powers to ensure that the army was not 
dangerous to the constitution. 

The Commander-in-Chief was responsible to the Crown for TheCom- 
the discipline of the army, for appointments, promotions, re- chief, 
wards and punishments. The Secretary at War, who was not The Seew- 
a Secretary of State nor often a member of the Cabinet, was 
responsible to Parliament for the money voted for the army, 
for the security of the citizen against the soldier in person 
and property, for the security of the soldier in respect of the 
fairness of the mles of military discipline which were embodied 
or authorised in the Mutiny Act. 

The Secretary of State for the Home Department was re- The Home 
sponsible for the reserves and for the forces on the Homo 
Establishment. 

The Secretary of State for War and the Colonies was re- The War 
sponsible for the numbers of the army, for the general policy Office, 
respecting it, and for the movement of troops on foreign or 
colonial service. 

The Ordnance Board was a separate department, represented The 
in Parliament by the Master-General of the Ordnance, and re- 
sponsible for the fort defences of the country, and for army 
and navy stores. 

The Commissariat was a department of the Treasury. The 

The soldier, therefore, was fed by the Treasury and armed by 
the Ordnance Board: the Home Secretary was responsible for 
his movements in his native country: the Colonial Secretary 


A a 2 
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superintended his movements abroad ; the Secretary at War 
took care that he was paid, and was responsible for the lawful 
administ ration of the flo^g-ing which was provided for him by 
the rommander-in-Chief. 

'J’lie confusion of authorities was partly due to the desire of 
the Crown to retain as a source of political influence the pre- 
roj^atives which it enjoyed in respect of the standing army, 
but mainly to the halting and reluctant steps by which the 
country admitl.c<l the standing army as a part of its constitu¬ 
tion. Any attcmj)t by Ministers to harmonise these conflicting 
elements was liable to be met by objections from two quai'tcrs 
The Crown was unwilling to subject its prerogatives to Parlia¬ 
mentary control; the Commons objected to the admission that 
a standing army was more than a tcmjiorary necessity. 

]lut forasmuch as for 200 years Parliament has, with few 
breaks, legalised the existence of a standing army, ]»rovided 
for its discipline, voted money to j)ay for it, and taken care 
that this money is applied to the purposes for which it is 
voted, we may accept the army as a permanent institution, 
and ask. Who is rcs])onsible for its numbers and disposition, 
for the maintenance of its discipline, for asking Parliament 
for tlio necessary funds, and for their proper ex])enditure ? 

To reach, and to undei’stand the present highly centralised 
organisation of the War Oflice, we must work through the 
various departments which have been merged in it. They are 
four; the Ordnance Board ; the Commissariat, as a branch of 
the Treasury; the oflice of Secretary at War; and that of 
Secretary of State, in so far as it was concerned with military 
matters. 

(a) The Ordnance Board. 

The Ordnance Board should come first, as being the oldest 
of the military departments The Ordnance meant the de¬ 
fence of the country by means of fortresses, garrisons, and 

‘ See as to tlie history of this Board, Clode, Military Forces of the Crown, 

CO. i, XI. 
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stores, these last being applicable alike to the army and navy. 

The right—the sole right—to maintain defensive works, such 
as castles and forts, was an undisputed branch of the royal 
prerogative: forts need guns, ammunition and men, and the 
employment of these was a i)art of the discretionary power 
vested in the Crown for national defence. The Board was 
wholly separate from and indejiendcnt of the office of Secretary 
at War, and separately responsible to Parliament for the 
money voted to its use. At the head of the Board was the TheMa^ter' 
Master-General of the Ordnance, an important member 
the Government throughout the eighteenth century, and its 
chief adviser in military matters. He was Commander-in-Chief 
of the artillery and engineers, and presided at the Board of 
Ordnance, the duties of which had widely expanded since they 
were reorganised and defined in the reign of Charles II. 

At first it had charge of the King’s forts for national defence, Incre.aseot 
of the guns and stores for their use, and for the navy As the 
army became a permanent and an increasing factor in the 
national expenditure, the business of keeping the necessary 
stores and entering into contracts for their supply grew in 
importance. The Board started in business on its own account, Factoiios. 
and established factories for the foundry of guns, the making 
of carriages, the supply of powder and of small arms. Then, 
too, it held on behalf of the Crown the sites of the royal forts, 
and during and after the reign of Anne received from time to 
time Statutory powers for the accpiisition of land for purposes 
of national defence. To the Ordnance Department also fell ui-vey. 
the duty of making an authoritative survey of the United 
King-dom. The civilian who avails himself of this work for 
business or pleasure is apt to forget that he owes its existence 
to the needs of military topography. 

The duties of the Board, therefore, comprised the making 
and maintenance of forts, the acquisition and holding of land 
for that purpose, the purchasing, warehousing, and forwarding 
of stores, the manufacture of various articles for the use of the 
army and the survey of the United Kingdom. 
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Abolition These duties were transferred early in 1855 to the Secretary 
RoaS. of State for War, the Board, as a separate department, ceased 
to exist, and its Parliamentary powers were vested by Statute 
‘ in the Principal Secretary of State, to whom the Queen has 
entrusted the Seals of the War Department b’ 


(h) The Secretary at War. 


I’osititjn of 
JSecrctiuy 
at War. 


A servant 
of the 


The odicc of Secretary at War dates from the reif^n of 
Charles II. Until the commencement of the present century 
its duties were ill defined, and their ambiguity is doubtless 
owing to the different jwints of view from which the army 
was regarded by the Crown and by Parliament. 

In the reigns of Charles II, James II, and William III, the 
Secretary at War, though appointed by commission and not 
by delivery of seals, acted in some respects as a Secretary of 
State. His counter-signature authenticated the sign-manual, 
and this on state papers which had not to do with the army 

But the Secretaries of State increased in power as Cabinet 
(Jovernment develojied: not so the Secretary at War. And 
the tlilferenee is instructive. The united action of iwlitical 
loaders in Cabinet Government, and the tenure of office sub¬ 
ject to the support of a Parliamentary majority, changed the 
Secretary of State from a mere mouthpiece of the Crown or 
the Privy Council into the independent head of a department 
responsible to Parliament as W(dl as to the King for the dis¬ 
charge of the duties of his post. 

But the Secretary at War did not enjoy the complete re¬ 
sponsibility to Parliament which enhanced the position of the 
Secretary of State. The terms of his commission enabled him 
to contend that ho was the servant of the King, or of the 
General of the Forces for the time being; that he was bound 
to carry out the orders given to him by his master, and was 
not bound to account to Parliament for what was done ^ It 


' iS & 19 Viet. c. 117. Clod©, Military Forces of the Crown, ii. 255. 

’ Pvilteney when Secretary at War in 1717 held that he was ‘ a ministerial 
not a constitutional officer, bound to issue orders according to the King’s 
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did not suit either the King or those who professed most 
anxiety for the liberties of the people to enforce the Parlia¬ 
mentary responsibility of the Secretary at War. The one 
did not desire to sec the exercise of his military prerogatives 
brought under the supervision of Parliament, the other would Not 
gladly be rid of the office and the army as well. The popular tcTp^ia-'' 
statesmen of the first half of the eighteenth century would 
have considered that in making the Secretary at War ac¬ 
countable to Parliament they were recognising a standing 
army as a permanent j)art of the constitution. 

During the greater part of the last century the business of Ilis duties, 
the Secretary at War was to communicate the King’s pleasure 
in matters of military administration, to prepare for the King’s 
signature, and to countersign warrants on the authority of 
which the Treasury paid over to the Paymaster of the Forces 
the money voted by Parliament for the maintenance of the 
army. But in 1783 a definite Parliamentary responsibility 
was for the first time imposed upon the office Mr. Burke’s Burkeh 
Act required the Secretary at War to jiiepare estimates for 
Parliament in each year, to transmit the money when voted 
to the Paymaster of the Forces, and to receive and settle 
annually the accounts of exjienditure. 

In 1793 and 1794 two further changes in military adminis¬ 
tration took place, which had important effects on the office 
of Secretary at War. 

(c) The Commamler-in~Chicf and the Secre/ary at fFar. 

In 1793 the office of General Commanding-in-Chief was 
established, and in 1794 a third Secretary of State was ap¬ 
pointed for War. 

The establishment of a permanent Commander-in-Chief 
meant that the King gave up the personal command of the 
army; it meant also that in all mattere relating to the in¬ 
direction,’ and so justified an execution of ofiScers after the rebellion of 1715 
which he knew at the time to be of doubtful legality, and which was in tact 
illegal. 

* 22 Geo. Ill, c. S ; 23 Goo. Ill, c. 50. 
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ternal discipline and reg;ulation of the army the royal pleasure 
would henceforth be communicated, not by the Secretary at 
Tlie dual War, but by the Commandcr-in-Chief. From this time arose 
control. control of the army: the Horse Guards, side by side 

with the War Office. What the Secretary of State for War 
took from the hands of the Secretary at War is not easy to 
define. It is j^cnerally described by Lord Palmerston as 
‘ business of a political nature formerly transacted at the War 
A(nbi(ruouH Office.’ Probably the Secretary at War had beeu used to 
.s!^reUry*^ submit to the Cabinet the proposed number and employment 
iit War. forces: these mattei-s were henceforth settled by the 

Secretary of State, who left to the Secretary at War merely 
the preparation of estimates upon instructions received from 
the Cabinj't. No doubt also in the absence of any official of 
Cabinet rank responsible for the conduct of the War Office, 
Ab to the Secretary at War transacted business which would more 
of pi'f^P‘^'‘ly dealt with by a Secretary of Slate. Thus 

in 1759 the Secretary at War conducted neg'otiiitions with the 
Court of Prance for an exchang'e of ju'isoners: in 1783 he 
refused the aid of the military to the civil power at an execu¬ 
tion where disturbance was a])prehendcd He mig'ht in fact 
enlarge his functions as in the case just cited, or he might, 
and sometimes did, minimise his responsibilities and deny all 
knowledge of anything connected with the army beyond the 
requirements of Burke’s Act 

Ab to Com- In 1810 came a collision which, it was plain, must some 
Chief. time occur between the Horse Guards and the War Office, the 
Commander-in-Chief and the Secretary at War. It is only 
interesting now as showing the slow degrees by which the 
exercise of the royal prerogative in res])ect of the army was 
accommodated to the theory of ministerial responsibility. 
Until 1793 the King in person controlled the affairs of the 

‘ See Lonl Palmerston, Memoramluin on the OfiBce of Secretary at War ; 
Clode, ii. 698, 701-j. 

’ Pari. Hist., vol. xx. p. 1253. • The Secretary at War (Jenkinson) declared 
he was no minister, and could not be supposed to have a competent knowledge 
of the destination of the army, and how the war was to be carried on.’ 
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army, and communicated his wishes for most purposes through 
the Secretary at War. The Commander-in-Cliief thought 
that the Secretary at War stood in the same relation to him as 
formerly to the King, that he was a subordinate, entrusted with 
the duty of seeing that the law was observed as between 
soldier and citizen, and accounts balanced as between Parlia¬ 
ment and the army. Lord Palmerston, w'ho was Secretary at Colli&i(in 
War in 1810, considered that his control of militery tinance 
and accounts entitled him to issue orders and regulations which 
the Commander-in-Chief, Sir David Dundas, regarded as acts 
of interference. The one asserted the other denied that the 
War Office was independent of the Horse (luards. Lord 
Palmerston supported his case in an cxhairstivc historical 
memorandum, and the mattcu- was referred to the Cabinet. 

The financial control of the War Office was upheld, but the 
Secretary at War was desired by the Prince Kegent not to 
issue any new order or regulation until it had been communi¬ 
cated to the Comniander-in-Chief. If he objected the dispute 
was to be settled by an aj)pcal to the Mrst Lord of the Trea¬ 
sury, the Chancellor of the Exchc(|uer, or the Secretary of 
State for War and the Colonies. 

From this time onward the tw'o departments wmrked side 
by side without further collision. Until the Crimean war the 
Secretary at War continued to prepare and submit estimates 
to Parliament, checked the details of military expenditure, 
was resiionslble for the provisions of the Mutiny Pill, for the 
due execution of military law, and for the security of civil 
rights, that is to say, it was his duty to sec that the condi¬ 
tions under which the soldier entered the army were not 
unduly severe and that the soldier did not injure the citizen 
in person or property. 

In February, 1855, the Secretary of State for War was com- Abolition 
missioned to act also as Secretary at War, and in 1863 the secretary 
office was abolished and its duties transferred to the Secretary 
of State \ 


' 26 & 37 Vict.c. 12. 
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(d) The Commissariat. 

Of this department little need be said. Until the Crimean 
war the Treasury retained in its own hands the business of 
finding the army in food and forage, fuel and light. At home 
and abroad the officers of the Commissariat acting under the 
Comniissioncrs of the Treasury made the contracts for these 
articles, supjdied tliem to the troops, paid for them out of 
the sums voted by Parliament, and rendered accounts of the 
money received and paid. The system seems to have worked 
better than might have been expected, but at the general 
centralising of military departments which took place during 
the Crimean war the Commissariat was handed over to the 
War Office. 


(e) The Secretary of State. 

The Secretary of State for iVar is the great officer of state 
who has absorbed the duties of so many departments. The 
office came into existence in 1794; in i8oi the business of 
the Colonies was added to it, and until June, 1854, its holder 
was responsible for this Imsiness as well as for the number of 
the troops, their distribution, and matters of general policy 
respecting the army. 

The constitution of this office must at all times have been 
anomalous. Its holder had to deal with two great matters of 
State, our Colonial and military business, incongruous in 
themselves, and rendered harder to deal with by the extreme 
complexity of our military organisation. For the Home 
Secretary had also a voice in the affairs of the army. He 
dealt with all matters of internal defence: commissions for all 
but Indian or Colonial corps were prepared at the Home 
Office and counter-signed by the Home Secretary h When 
arms were wanted for the soldiers the Commander-in-Chief 
stated his m|uircments to the Secretary at War, the Secretary 
at War requested the Secretary of State for the Home 


* Clode, ii. 70. 
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Department to communicate the needs of the Commander-in- 
Chief to the Ordnance Boai-d, and so in due time the army 
got what it wanted. 

In time of peace the Secretary of State for War and the Duties .vs 
Colonies had little more to do with the army than to submit 
to the King the advice of his ministers as to the number of 
the forces, to communicate the result to the Commandcr-in- 
Chief, to attend to the protection of our colonial possessions 
and to coircspond with officers on colonial service. In time of 
war he was responsible for the measures adopted, other than 
those of internal defence, and was in communication with the 
officers in command on foreign service. 

But the Secretary at War, who should naturally have been Uncon- 
his subordinate, was wholly independent of the Secretary of 
State. The appointment of a Secretary of State for War was 
important as regards the constitution, because now for the 
first time the general policy of government as to the army 
was placed in the hands of a definite pereon holding office 
of the highest rank and responsible to Parliament. The 
Secretary at War, as we have seen, did not think himself 
responsible for anything more than the payment and disci¬ 
pline of the soldiers, and their observance of the law of the 
land. 

But the vague and partial character of the control which 
the Secretary of State for War and the Colonies exercised 
over military matters, extended to his Parliamentary responsi¬ 
bility. The dispersion of duties over so many departments 
led to mismanagement in time of war, and it was hard to say 
which, if any, of the departments was to blame for faults which 
sprang not so much from their conduct as their constitution. 

In 1854 a fourth Secretary of State was appointed for War, Reforms of 
and to him were shortly assigned the duties of all the depart- 
ments with which I have just dealt. In 1855 was made 
Secretary at War as well as Secretary of State, then the 
Commissariat was transferred to the War Office, then the 
Board of Ordnance disappeared, and its duties were handed to 
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the same department. In the same year the Board of General 
Officers, which had been resiK>nsible for the inspection of 
clothing-, and the army medical department were absorbed in 
the War Office, and in the following- year arrang-ements were 
made that the military accounts should be audited in this 
same office by auditors responsible to the Commissioners of 
Audit. 

Thus the Secretary of State for War, assisted by a Parlia¬ 
mentary Under Secretary of State and a ]>ermanent staff, 
became directly responsible for the entire civil administration 
of the army. The Commander-in-Chief still exercised an 
independent military control, but the Secretary of State was 
responsible to Parliament for the exercise of this control. 

§ 2. T/k; goremntenf of the anny from 1H55 to 1870. 

But the premature centralisation of 1855 wiis not the end 
of chang-es in the administi-ation of military allairs. It t hrew 
u])on one man the duties of three dei)artments, w'hile it left 
his relations to the Commander-in-Chief as indefinite as they 
had been in the days of the Secretary at War. Soon it be¬ 
came clear that the Scevefary of State could not undertake 
the duties in detail, of the Icg-al and financial departments, of 
the manufacture or purchase and supply of the necessaries for 
the Ordnance and the Commissariat Departments, and be re- 
sj)onsiblc as w'ell for the g-eneral policy of army administration. 

Then the work of decentralisation beg-an, not in the sense 
of restoring- the independent departments, whose separate 
action and responsibility had paralysed military operations in 
the Crimean war, but lather with a view to the logical and 
scientific apporlionment of duties to those most competent 
to discharge them, in such a way that while the Secretary of 
State remains responsible for all and everything that is done 
by or m respect of the land forces of the empire, he is as 
little as possible encumbered with the detail of the various 
departments of the great military machine. First in 1868 
a Controller-in-Chief was appointed, who should be a per- 
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manent officer, responsible to the Secretary of State for the 
supply and transport of the army. Then in 1869 Mr. 

Secretary Cardwell found that there was further need of 
Parliamentary assistance, for the Under Secretary of State 
repre.sented the War Office in the other House. In that year 
he tried to meet the difficulty by obtainin'^ the assistance of 
one of the Lords of the Treasury, called for the time the ‘ War 
Lord.’ But in 1870 it became necessary, by Statute and order 
in Council, to j^roup the birsiness of the office in three de¬ 
partments. 

These departments were, (i) Mihfary^ under the Com- The ttree.- 
mander-in-Chief, who would hold his office iiTcspective of party sjon. 
changes, (2) Ordnance, and (3) Finance, the two latter being 
represented respectively by a Surveyor-General of Ordnance 
and a Financial Secretary, the one responsible for commissariat, 
munitions of war, barracks and transport, the other responsible 
for the preparation of the estimates, the amount of money ex¬ 
pended, and for j)roposals for any redistribution of money 
allotted to diderent votes for services, both chosen by the 
Secretary of State for War, and holding office at his pleasure. 

All three departments were under the ultimate control of the 
Secretary of State, who was generally responsible for military 
affairs; their duties were prescribed by an Order in Council, 
and the relation of the Commander-in-Chief to the Secretary 
of State was by the same order defined as one of complete 
subordination^. 

3 . The War Office since 1870. 

(a) The duties of the Secretary of State. 

The Secretary of State for War is thus responsible for things Duties of 
different in character, and sometimes even conflicting. of 

He must decide what may be called political questions con- 
ceming the army, the conduct of a war, the despatch of troops pUne of 
at any moment to any part of the Queen’s dominions, the 

' 33 & 34 Viet. c. 17 ; and see Order in Council, 4tli June, 1870 ; Parli.v 
mentary Papers [c. 164] for 1870, 
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relations of soldier and citizen, the maintenance of discipline, 
and the securities for efficiency by systems of promotion and 
compulsory retirement. 

He is responsible for the fortifications and commissariat 
being in such a state of preparation that wc may be ready for 
defence or atteck at any time. 

Ho must follow the march of science in the invention of 
instruments of destruction, must ensure that our cannon, small 
arms, and ammunition arc of the newest and best, and that 
we have enough: and he must ho able to decide business 
questions ari.sing in connection with the great factories in 
which the State manufactures cannon, powder, small arms, 
and carriages. He is responsible for the finance of the army, 
that is for the demand and outlay of a sum of 17 or 18 
millions annually. 

His duties would he of a most exacting character even if 
he came to them in j)Osscssion of special knowledge and 
familiarity with every department of military affairs, or were 
able to give his exclusive attention to these duties. Neither 
of these conditions is fulfilled. Wc require our statesmen to 
he as versatile as our troops; the latter are exj)ected to serve 
in all climates and under all conditions, the former to under¬ 
take the administration of any department of government, 
and both are expected to he ready at the shortest possible 
notice. 

The Secretary of State for War is certainly not selected for 
that office by the Prime Minister because of his military ex¬ 
perience or scientific attainment. Aptitude for debate and a 
reputation for business cai)acity are the essentials: anything 
more than this must he a matter of chance. 

Nor has the minister thus burdened with novel duties the 
])Ower of giving his exclusive attention to them. He is a 
member of Parliament, generally of the House of Commons, 
and then he has a constituency to please. As a member of 
the Cabinet he must attend to the political questions of the 
day, and may be called upon to support his colleagues in debate. 
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(b) The division of labour. 

We must inquire what assistance the Secretary of State Assistance 
for War receives in the discharge of his various duties. The menC 
assistance must necessarily be of two kinds, Parliamentary 
and professional. In Parliament he needs help, not merely 
for the representation of his department in that House of 
which he is not a member, but for the transaction of the 
financial business of the War Office and its explanation in 
the House of Commons. He is, therefore, assisf ed not only by Tlie Finan- 
a Parliamentary Under Secretary but by a Financial Secretary, tary. 

In addition to these, Mr. Cardwell in 1870 obtained the 
sanction of Parliament to the creation of a new Parliamentary 
representative of the War Office, the Surveyor-General of the The Sur- 
Ordnanco. It was expected that this office would be held by ^General ; 
a soldier of rank and experience, who should assist the Secre¬ 
tary of State and the House of Commons as an exponent of 
the best professional opinion on military matters. 

13 ut the office did not fulfil these expectations. During the hia office 
eighteen years of its existence it was only twice filled by a 
soldier of the (|ualification8 contemplated, and on one of these 
occasions the holder was not in Parliament. In 1887 it was 
found that the Surveyor-General was rarely in position to 
form a skilled opinion of his own on the business of his depart¬ 
ment, Sind that he was merely the Parliamentary mouthpiece of 
the military men who were responsible for its various branches. 

The office was therefore abolished, and an Order in Council 
of 2Tbt February, 1888, redistributed the business of the War 
Office. It is now divided into a Military side and a Crcil side, The Mili- 
both subject to the administrative control of the Secretary 
State as responsible for the exercise of the royal prerogative 
in respect of the army. 

At the head of the military side is the Commander-in-Chief. 

He is responsible for— The respon¬ 

sibilities 
of the 
(Jom- 

m.inder-in- 
Chief. 


The command, discipline, and distribution of the army. 
Education and training. 

Enlistment and discharge. 
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Collection and record of information. 

Appointment and promotion of officers. 

Obtaining' and issuin<f food, clothing, lodging, arms, am¬ 
munition, and equipment. 

Buildings and works. 

Transport by land and water. 

Preparation of estimates for foregoing services. 

Advising the Secretary of State on all military matters. 

At the head of the Civil side is the Financial Secretary, who 
is charged with— 

lloview of expenditure proposed in annual estimates and the 
compilation of estimates. 

Financial review of propossils for new expenditure. 

Audit of accounts and issue of warrants for payment of 
money. 

Control of manufacturing departments and contracts. 

Advising the Secretary of State on Financial matters. 

(c) The Commander-ln-Chief. 

Before passing to the mode in which the system works it 
may be well to note the relations of the Secretary of State for 
War and the Commander-in-Chief. 

W'hcn this office was created in 1793 it was hoped that by 
vesting in the Cominander-in-Chief the exercise of the pre¬ 
rogative as to promotions and appointments in the army 
such matters would be dealt with by an officer, free from the 
prepossessions of party and politics, who would regard no 
other interest save that of the army. 

The wide dispersion of duties in respect of the army which 
prevailed before ifi55 may account for the absence of any 
collision between the Commander-in-Chief and the political 
heads of departments, except on the occasion mentioned above 
in 1810. But when the various departments were consolidated 
and entrusted to a Secretary of State it became necessary to 
define his relations to the Commander-in-Chief. At first the 
Secretary of State received, besides the seals and letters patent 
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conferring his office upon him, a supj)lementary patent re¬ 
straining him from interfering with ‘ the military command 
and discipline of the army, and appointments and promotions 
therein.’ This was explained in i860 to mean only that the 
Commandcr-in-Chief exercised his power as heretofore, hut 
subject to the responsibility of the Secretary of State. The 
supplementary patent was abandoned and a memorandum 
drawn up in which the Queen expressed her pleasure as to 
the distribution of duties between the two officers, and the 
responsibility of the one for the action of the other b 

In 1870 the Order in Council was made to which I have Ante, !>. 
referred. The duties of the Commander-in-Chief were de- 
fined, and were to bo exercised subject to the approval of Subordina- 
the Secretary of State for War, and to his responsibility for Comman- 
the administration of the royal authority and prerogative in ^“1^“' 
respect of the army. These are extended by the Order 
in Council of 21st February, j888, which transfers to the 
Commander-in-Chief the duty of advising the Secreiary 
of State on matters heretofore dealt with by the Surveyor- 
General of Ordnance. 

Except on questions which are financial, or connected with His respon- 
the manufacturing departments and contracts, wherein the for'idvice. 
Irinancial Secretary is responsible, the Commander-in-Chief is 
the only person responsible for advising the Secretary of State 
on all the multifarious tojnes which may be described as 
‘ military matters,’ while the Secretary of State in turn is 
responsible for the action taken upon the advice given 

(d) The Secretary of State ami Parliament. 

The mode in which the system works may now be con¬ 
sidered, and the relations of the Secretary of State to Parlia¬ 
ment and to the army. 

His relations to Parliament arc these. First he must every RespouJ- 
year ask Parliament to legalise the standing army and the to^parlia- 

‘ Clode, ii. 351, 738. 

’ TheCoiiimander-iii-Chief is appointed either by letters patent under the Great 
Seal, or by a Letter of Service signed by the Secretary of State. Clode, ii. 731. 

VOL. II. B b 



370 THE ARMED FORCES OF THE CROWN. [Chap. VIII. 


HH to 
finance; 


rules necessary for its discipline, and to vote the money 
required for its efficiency in all branches of the service. And 
next he must answer to Parliament when called upon to do so 
for the exercise by the Crown of its prerogative in respect of 
the army. 

Aided by the Pinancial Secretary he receives the demands 
of the military heads of the departments, and must endeavour 
to reconcile the requirements of the army for money with the 
requirements of the Treasury for economy. Ultimately the 
amount of the estimates for the various branches of the service 
must depend upon the decision of the Cabinet, which, in 
forming its decision, cannot help keeping in view the i)robable 
wishes of the House of Commons and the taxpayer as well as 
the needs of the army. The Treasury loves economy for its 
own sake; the Cabinet likes economy because economy is 
popular, but it is collectively responsible, with the Secretary 
of State, for the condition of the army. In the end ])erhaps 
the House thinks that the estimates are extravagant, while the 
army thinks they are insullicient. Put there can be no doubt 
that the House is more ready to grant the sums demanded 
when the demand is made by a civilian, after passing the 
criticism of the Treasury and the Cabinet, than it would be if 
the demand were mmle by a military export, who might be 
supposed to think no money ill spent which was spent on 
his department. 

It is a weak point in the system that Parliament knows 
nothing of the original demands made by the military heads 
of dtjiarlments, nor of the ground of their reduction in the 
VI ar Office, Treasury, or Cabinet. The estimates represent a 
compromise ; not wliat the military authorities think it right 
to spend, but only how they projiose to spend the sum which 
the Cabinet propose to demand. Perhaps if the original de¬ 
mand and the ground of reduction were made known both 
demand and reduction would be made under a greater sense 
of responsibility 

* See, on tbesc points. Ordnance Inquiry Commission, p. xiv. 
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The Sccretaiy of State is responsible for the exercise of the astopDlicy; 
royal prerogative in respect of the army, and everything that 
is done in the army is done subject to his approval. For the 
use of these powers he is responsible to Parliament. He must 
answer to Parliament for the discij)line of the army and its 
relations to the civil members of the community as well as for 
its distribution, efficiency, and cost: but he is also bound to 
prevent the interference of Parliament in the action of the 
executive and in the discretion of the Cloccn’s servants as to 
the movements and disposition of the forces. 

Tire House of Commons may express its disapproval of a 
minister directly by censure, or indirectly by refusing him a 
vote on a (question which he thinks important in the business 
of his office : but while he holds office he ii responsible for the 
exercise of the Queen’s prerogative in respect of the army, and 
is bound to sec that the prerogative is exorcised by the Crown 
and not by Parliament. No one would desire to see the army 
the servant of a majority of the House of Commons, nor is it 
possible to conceive that the manag-ement of any minister 
however incapable would be so bad as the management of an 
indeterminate number of irresponsible politicians. 

Especially is the Secretary of State bound to maintain the as to ap- 
diseretionary i)rerogative of the Crown in the appointment and and"dis-"*^ 
dismissal of officers, their promotion or reward, or the accept- 
ance of their resignation. This prerogative is exorcised through 
the Commander-in-Chief, though the Secretary of State is 
responsible for its exercise : and it is the more important that 
this prerogative should be exercised by a non-political officer 
svrch as the Commandcr-in-Chief, because our army, unlike the 
armies of other European countries, is not divorced from the 
political rights of citizenship. The soldier, if duly qualified, 
may exercise the franchise: the officer may sit in the House 
of Commons. Plainly then, the King or a minister of the 
Crown might use, or be jmessed to use, the powers of appoint¬ 
ment, promotion, or dismissal for political and party ends. The 
history of the last century attests the reality of this danger. 
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The oflTiee of Commander-in-Chief, as constituted in 1793, 
was intended to meet it \ 

(e) T/ie SeaeLary of Slate and the army. 

In his relation to the army we must note a difference in the 
position of the Secretary of State for ^Var and that of the 
First Lord of tlie Admiralty. The latter is the first and chief of 
a Hoard, which collectively represents the Lord Hi^-h Admiral 
and is at the head of the naval profession : the Secretary for 

Hisrelatidii War has no such position in respect of the army. The Com- 
mander-in-Chief is at the head of the military profession, lie 
has access to the Crown : he was for a lon^«- time independent 
of the civil departments, althoug-h he now is held to act in 
subordination to the political ruler of the army. The Admiralty 
Board is thus more closely connected with the service which it 
controls than is the War Office. 

llisopixn- A more impoitant matter is the security which exists that 

infoniia- the Secretary of State for War should be furnished with the 
best professional opinion on military matters. Strictly no one 
is bound to advise him on these matters except the Com- 
inandcr-in-Cbief. But, in fact, there is a staff, under the 
Conimander-in-Chief, of heads of military departments who 
attend at War Office Councils, and whose advice is obtainable. 
If one of these held a strong’ opinion on some matter within 
his department, which was not in accord with the opinion of 
the Commander-in-Chief, it might not be proper for him to lay 
his views before such a Council without the sanction of his 
military superior: he certainly would be under no obligation 

* See debates in 27 Pari Hist 1310-1318; 30 Pari. Hist. 170-174. 

'■ The Heads of JMvisions in tlie War Office are, on the Military side, the 
Adjutant-General, the Quarter-Master-fJeneial, the Military Secretary. 

Tlie Inspector-General of Fortific.Uions, the Diiectors of Artillery, of the 
Intelligence Di\i.sion, of the Army Medical Department, and of Military 
Education, the Chajdain-General, and the Principal Veterinary Surgeon make 
reports on the matters of their division through one or other of the officers 
first mentioned. 

On the Civil side are the Accountant-Gene:al, the Directors of Contracts 
and of Clothing, and the Director-General of Ordnance Factories. 
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to do so. But practically such a case could not arise. Any 
matter which an officer at the head of one of the great mili¬ 
tary departments desired to have discussed would not be kept 
back by the Comnjandcr-ln-Chief, or would somehow come to 
the knowledge and consideration of the Secretary of State; 
whatever may be the defects in the machinery of the War Office 
it seems probable that the Secretary of State is furnished with 
the best information procurable on the technical matters in 
his department. 


§ 4. The Admiralty. 

I was able to deal more fully with the Admiralty than with 
the War Office in speaking of the departments of government, 
because the Admiralty stands by itself, whereas the Secretary 
of State for War is only one of the group of her Majesty’s 
Principal Secretaries of State. And besides this, the War 
Office of to-day represents several distinct departments, and 
its history has been complicated by constitutional (piestions 
fiom which the hislory of the Admiralty is free. So T need 
only touch here upon the practical working of the department 
as cont rasted with that of the War Office, 

The War Office represents the concentration of responsibility Duties 
for the exercise of the royal prei-ogativo in respect of the army 
in the hands of a single ]\finister. The Admiralty is constituted 
by Letters Patent as a Board consisting of five Commissioners, 
of whom all or any two arc equally capable of discharging the 
functions of the Hig-h Admiral of the United Kingdom and 
the territories thereto belonging, and of the Colonies and other 
dominions of the Crown. On these Commissioners is cast the 
duty of building, arming, and victualling the fleet, of giving 
all orders, conferring all offices and appointments, of superin¬ 
tending arsenals, dockyards, and naval hospitals, and making 
all necessary contracts in respect of the navy. But the con¬ 
stitution of the Board by its Patent do^s not correspond with 
its actual working. Orders in Council have added to the 
Board two Secretaries, one Parliamentary and one Permanent, 
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who are not in the Patent. And the practice of the Board as 
regards the relative position of its members was confirmed by 
Order in Council of 1872, which made the First Lord respon¬ 
sible to the Queen and to Parliament for all business of the 
Admiralty. 

The Board consists of the following persons :— 

Tlie First Lord: four Naval Lords, the third of whom 
is also ‘ Controller of the Navy,’ and ‘ responsible to the 
First Lord for so much as relates to the material of the 
navy: ’ a Parliamentary Secretary, responsible to the First 
Lord for the Finance of the navy; a Civil Lord ; a Permanent 
Secretary h 

‘ The Department possesses more the character of a Council 
with a supremo and responsible head than that of an adminis¬ 
trative Board.’ The responsibility of members of this Council 
other than the Fimt Lord seems to bo somewhat uncertain. 

Some of the Naval Lords appear to consider the entire 
Board to be jointly responsible, and each member bound to 
offer his best advice on the requirements of the navy. 

Others consider that responsibility for the efliciency of the 
navy rests with the Parliamentary chief, and ultimately with 
Parliament; that the Fii-st Lord should ask the Naval Lords 
for advice, and must not expect lo receive it unasked, and 
that each Lord is responsible only for the business of his 
department ^ 

But perhaps the working of the department may fairly be 
described as follows:— 

The First Lord is solely responsible to the Crown and to 
Parliament for all the business of the Admiralty; to this extent 
the Patent is modified by the Order in Council. 

The Firet Lonl distributes the business of the Admiralty 

* The Benior naval Lords are responsible for bo much of the business relating 
to the peii-o)inH of the navy os the First Lord may assign to them. The Civil 
Lord and Permanent Secretary h.ave their duties assigned to them by the First 
Lord. The duties described in the text are fixed, and those in this note are 
indicated by Orders in Council of 19 March, 1872, and 10 March, 1882. 

- Report on civil and professional administration of Naval and Military 
Departments, 1890, p. ix, and App. i. pp. 8, 9. [c. 5979.] 
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among* the members of the Board, and for the transaction of 
the business so assigned to him each member is responsible. 

Most of this business is transacted outside the Board by the 
heads of the sub-departments, either on their own responsibility 
or after an informal consultation between all or some of the 
members of the Board. Papers arc sent for the approval of Mode of 
the Lord in whose department the business lies. Sometimes buMnefs: ” 
his apj)roval alone is sufficient. Sometimes other members of 
the Board must express an opinion. As a general rule such 
papers are sent the round of the whole Boanl, not necessarily 
for approval but for information *. 

The business of the Admiralty falls into four groups :— distribu- 

(i) The personnel of the navy: the movement, condition, bugingga 
and organisation of the lleet (including coaling) and 
maritime defence. 

(a) Naval construction, dockyards, ordnance, and stores. 

(3) Works, and the personnel of the Civil Departments. 

(4) Finance. 

The first group is distributed in detail among the first three 
Naval Lords. 

The second is assigned to the Lord who is also Controller of 
the Navy, the third to the Civil Lord, and the fourth to the 
Financial Secretary. 

The Board meets once a week, or oftener if need be, for two 
purposes : to give formal assent to matters which should come 
before the whole Board; and to consult upon and determine 
questions of general policy, such as the ship-building pro¬ 
gramme of the year. 

Herein lies the difference between the First Lord of the Comi>ari- 
Admiralty and the Secretary of State for War: there is no ^na 
one bound to advise the First Lord as the Commander-in- War Office. 
Chief is bound to advise the Secretary of State, but he has on 
the other hand a Board of competent advissers meeting weekly, 
or as often as he may choose to summon them. 

' Report on civil and professional administration of Naval and Military 
Departments, 1890, App. i. p. 4. 
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In other respects the position of the two Ministers is much 
the same; each is g-enerally a civilian, each is a Cabinet 
Minister and Member of Parliament, each has to deal at the 
same time with the "oneial affairs of State and with the 
special business of a vast and complex department. The 
duties of the Fii*st Lord are if anythin^ the more onerous of 
the two, for the chang-es in scientific opinion, as regards the 
building, arming, and capacity of ships, and the construction 
of submarine engines of destruction, involve questions of policy 
and of expenditure from which the War Office is relieved. 

Although the War Office and Admiralty are distinct depart- 
, ments, they have some points of necessary connection, 

While the Ordnance Board existed it supplied both depart¬ 
ments alike with war material. When it ceased to exist as a 
separate depaitment, the War Office, in which it was merged, 
continued to design and make guns for the navy, and the stores 
of the two departments were kept together. The joint custody 
of stores was abandoned in 1891, but care is taken that the 
ordnance of Army and Navy should be interchangeable. 

A more imjiortant point of contact is tho committee of the 
Cabinet constituted in accordance with the recommendations 
of the Comniis.sion which reiiorted in 1890 h This Committee, 
consisting of the Prime Minister, the Parliamentary heads of 
the two services, the First Lord of the Treasury, and the 
Colonial Secretary, if need be, deals with questions un¬ 
settled between the two departments, matters in which a 
joint naval and military policy should be formed, and pro- 
jiosals for expenditure as to which the two services may 
piofltably compare notes and determine tho relative import¬ 
ance of their res]>ectivc demands. Such a Committee of the 
Cabinet might, of couise, have been formed at any time, but 
this Committee so far differs and departs from the ordinary 
procedure of the Cabinet and its Committees that minutes 
are kc])t of its proceedings, and are formally recorded by 
the two departments concerned. 

* Report, 1S90 [c. 5979], p. viii. 



CHAPTER IX. 

THE CROWN AND THE CnURCIlFS. 

Section I. 

Introductory. 

§ 1. The Stale and licli/jiaus Societies. 

The rcliitions of the Established Church to the Crown in 
Council and to the Crown in Parliament are very apt to be 
misunderstood, and it may be well to consider the relations 
which must subsist between any and every relij^ious society 
and the Crown. 

A relis^ious society exists, one must suppose, for the pur- A religious 
pose of maintaining- and enforcing definite articles of faith 
and of doctrine, rules of conduct coi responding to its belief, 
and forms of worship designed to influence faith and conduct. 

Hut such a society is in necessary subordination to Parlia- its subor- 
ment, because Parliament may make the profession of its 
opinions unlawful, may subject the ])erfoimance of its acts of 
worshij) to a penalty, may impose tests which disqualify its 
members for office or franchise. Parliament in its omni¬ 
potence may do what it will with any religious society; it may 
pass righteous laws forbidding the public expression of opinions 
which are shocking or painful to the majority of citizens, or 
the public use of forms or rituals which disturb or demoralise 
them; or it may pass unrighteous laws interfering with freedom 
of religious oi)inion, or of worship, or with the free action of 
voluntary societies. 
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And again, every religious society, large or small, which 
enters into relations of property or contract, must necessarily 
be liable to have its doctrines discussed in a court of law. If 
two persons engage a third to preach a certain doctrine to 
them for a sum named, and refuse to pay him on the ground 
that his teaching h.as not conformed to the opinions which 
they engaged him to enforce, a court of law can duly settle 
the matter between the disputants by comparing the doctrine 
which the preacher undertook to teach with the doctrines 
which he taught. 


^ 2 . EdahUshment. 

Hut the Established Cliurch has a closer connection with 
the State than this necessary subordination to Parliament and 
liability to have its formulae di.scussed and interpreted in 
courts of law. The Queen is Head of the Church, not for the 
purpose of discharging any sjaritual function, but because 
the Church is the National Cliurch, and as such is built into 
the falu-ic of the State. The Crown itself is held on condition 
that the holder should be in communion with the Church of 
England as by law establishal. The Convocation of the 
Cluiich is summoned, prorogued, and dissolved by the Crown, 
it cannot enter on ecclesiastical legislation without royal per¬ 
mission, nor make Canons without the royal license and assent. 

The Crown appoints the great officers of the Church, and of 
these the Bishops are not only administrators and judges of 
ecclesiastical law, but constitute the Lords Spiritual in the 
House of Lords. 

The courts of the Church are not private tribunals for 
determining the internal diU'erences of a voluntary society: 
the law of the Church is a part of the law of the land, and 
the Queen is over all pemons in all causes, as well ecclesiastical 
as temporal, within her dominions supreme. 

For not only is the Church unable to make new canons 
without the royal assent, but its liturgy and articles of religion 
have a Parliamentary sanction: though not made by Parliament, 
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they have been accepted by Parliament, and therefore they 
need the combined action of Church and State to alter them. 

A brief historical note is necessary in order to understand 
how these relations have come about. 

§ 3 . The Church before the Constitutional 

Kiformation. 

The conversion of Eng-land was eflected piecemeal, partly Tho 
from Ireland, partly from Pome durinor the seventh century, 

The Homan influence prevailed, and the Mnj^lish Church 
became a national church in communion with tho Church 
of Pome, recognising' under a gradual process of encroach¬ 
ment a mctroi)olitan jurisdiction in the Pope of Pome, until 
it threw off his jurisdict ion in tlie reign of Henry VIII, and 
ceased to be in communion with the Poman Church. 

The character of its relations with Pome was substantially 
fixed by AVilliam the Conqueror, and the rules which he laid 
down were broken, revised, and broken again till they were 
firmly embodied in the legislation of Henry VIII. 

In Saxon times the Church was the nation in its religious The Saxoi 
aspect; for the Church had been an institution common to 
the whole country before the unstable unity achieved by the 
Kings of Wessex. Kings and ealdormen attended the eccle¬ 
siastical councils of the heptarchic kingdoms ; the bishops were 
members of the witan: ecclesiastical legislation was frequently 
confirmed in the witan or gemot. In the tenth and eleventh 
centuries these ecclesiastical councils became unfrequent 
and ecclesiastical regulations were largely made in the lay 
assemblies. As the distinction between the ecclesiastical and 
civil is obscure in the region of legislation, so it is in that of 
jurisdiction. The bishop sat with the sheriff and ealdormaii 
in the shiremoot to declare the law spiritual. How far the 
bishops had domestic tribunals to deal w'ith purely spiritual 
offences among tho clergy, seems uncertain^. 

The Conqueror forbade bishops and archdeacons to hold 
* Stubbfl, Const. Hist. i. 230-342. * Ibid. 233. 
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spiritual picas in the court of the huntlrecl, and required them 
to have courts of their own, to decide cases not by customary 
but by canon law, and to allow no laymen to adjudicate on 
spiritual questions. The king' and sheriff would carry out the 
sentenceh This great change made the church a distinct 
body within the State. The law for the clergy was not the 
law for the laity, nor was it administered in the same courts. 
Canon law was growing, here and elsewhere, into a mass of 
arranged and digested rules, including not merely regulations 
for the clerical life and order, and a sysfem of penitential 
disci[)line applicsible to the laity, but matrimonial and testa¬ 
mentary causes. A rivalry at once grew up between secular 
and spiritual courts, the latter endeavouring to oust the juris- 
dictioii of the former in respect of persons and encroach on 
their business in respect of causes. 

lyforc important still was the question of the independent 
h'gislative power of ecclesiastical .assemblies to make canons 
enfoiceable in the ecclesiastical courts, and the question of the 
right of a suitor, if dissatisfied with the decision of these 
courts, to carry an apj)eal to Rome. William met dangers 
wliich these last questions suggested by making and enforcing 
certain lules, 

(<i) No one in his dominions might receive the pontiff of 
Rome as apostolic pope except at his command, or receive 
pajjal letters unless first shown to himself. 

(/y) Nothing was to be enacted or forbidden by the arch¬ 
bishop ill an assembly of bishops except what was agreeable to 
him and had first been enjoined by him 

The first of these rules strikes at the unauthorised recogni¬ 
tion of the Pope as a final court of appeal, the second at the 
independent legislative action of the church. A third usage, 
claimed as a settled rule by Henry I, made it unlawful for 
legatine power to be exercised or for a legate to land in Eng¬ 
land without a royal license ■*. 

‘ Stubbs, Charters, p. 85. ’ Stubbs, Const. Hist. i. 286. 

^ Stubbs, Const. Hist. i. 286. 
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These early constitutional relations of Church and State help The claims 
to elucidate the controversies of later times. "f 

The clergy claimed immunity from secular jurisdiction ; it immunity 
was one object of the Constitutions of Ckrendon an olject 
not wholly attained, to make them etpial with laymen before 
the law. 

The Church courts enforced spiritu.al penalties with the aid enforce- 
of the secular power, and the abuses of this jurisdiction, under si>iritual 
which penance was commtitable for a money ])ayment, were ! 

matter of grave coni])laint in the later days of the unreformed 
Church. 

Appeals were carried to Home despite the rules of William I »pi>eals t<> 
and the Constitutions of Clarendon, but the corru])tion of the 
Homan Court seems to have enabled the appellate jurisdiction 
of the Archbishoj) to compete successfully with that of Home. 

Thus much for jurisdiction. The ecclesiastical assemblies 
had undergone a change, due to the practice which began 
to prevail from the end of the tw'olfth century of taxing sepa¬ 
rately the estate of the clergy. To settle the sums which legislative 
should be granted, representative a.ssernblies of the clergy of ence^oT'^ 
each province were summoned, but by no mandate from the 
Crown He presentation for taxing purj)oses led to rei)re- 

sentation for purposes of general discussion : the refusal of the 
clergy to attend Parliament when summoned, and their in- 
sistance on their right to determine their contributions in 
their own assembly, brought about tw'o results. The lower 
clergy acquired a ])ermanent place in their convocations; and 
the King found it to be for his interest that the provincial 
assemblies should meet with frequency. 

Thus the estate of the clergy kept apart: divided in the 
convocation of each ])rovince into two houses, an upper and a 
lower ; meeting without the royal summons ; enacting canons 
without the royal assent; claiming to be exempt in some 
respects from the secular tribunals; looking to Home for an 
ultimate Court of Appeal. 

‘ Stubbs, Const. Hist. ii. 175. 
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Section II. 

The Eeeokmation Settlement. 

§ 1. The asjieds of the Reformation. 

Tho lleformation is a g-eneral term for throe distinct forms 
of change which afleeted tho Church of Eng-land in the six¬ 
teenth century—doctrinal, social, constitutional. 

With the doctrinal change we are but indirectly concerned. 
The Church of England ceased to be in communion with the 
Church of Home, recast its Liturgy, and determined various 
points of controversy in the Articles of Eeligion. With the 
substance of the change wo have nothing to do; with the 
cficct given to the change by enactments in Parliament we 
must presently deal. 

Tho social change brought about by the dissolution of the 
monasteries and tlic permission accorded to the clergy to 
marry ^ may be jiassed over. 

The constitutional change is of importance here. 

Henry VIII was declared to be the ‘only Suj)rome Head 
, on earth of the Church of England^.’ The Act which con¬ 
ferred this title was repealed by Mary, and was not revived 
by Elizabeth. Eut her Act of Supremacyasserted, and re- 
(piircd all holders of olliee, lay and cleiical, to acknowledge by 
oath that the Queen was sovereign over all persons and causes 
ecclesiastical and temporal, to the exclusion of any and every 
foreign power. The terms ‘ Sujircmc Head’ and ‘Supremacy’ 
do not here profess to attribute spiritual powers to the Crown; 
they assert, as .against tho .alleged Supremacy of the Pope, that 
the King was, for all constitutional purposes, the head of 
a Nat ional Church. 

Wc can recognise the sense in which the Church was thus 
built into the fabric of the State by an examination of the 
other Statutes which worked out the constitutional change, 
and of their effects 

Eor though the Act which declared the King to be Head of 

* 2 & 3 Ed. VJ, c. 21. » 26 Hen. VIII, c. I. » i Eliz. c. i. 
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the Church was repealed, the sense in which such Headship 
was recognised may be collected not only from the Act of 
Supremacy but from those other Acts by which the consti¬ 
tutional change was worked out. They fall under three heads— 

(1) The recognition of the ultimate judicial ])0wer of the 
Crown ; 

(2) the recognition of the legislative subordination of the 
estate of the clergy; 

(3) the sanction given by Parliament to the Liturgy and 
Articles of Religion as formulated by Convocation. 

§ 2. The judicial jmeer of the Cmoti. 

The Act for restraint of Appeals to Rome was passed in Appeals to 
1533. It recites the capacity of the body spiritual to deter- forbidden, 
mine doubtful matters for itself: it further recites the statutes 
of former reigns against the intrusions of the see of Rome, 
and the inconvenience of ai)pcals to Romo on the grounds of 
trouble, exj3ense and the difficulty of obtaining evidence. It 
then proceeds to enact that causes relating to testaments, 
mat.rimony and divorce, tithes, oblations and obventions, 
should be finally determined within the King’s jurisdiction ; 
that no citations, inhibitions or interdicts should interfere with 
the rights of siuritual persons within the realm to administer 
the sacraments and services of the Church; and that the 
taking of appeals to Rome, or the introduction of any form 
of jirocess from Rome, should be visited with the j)enalties of 
a Praemunire. 

Then the Act provides for Appeals. Cases which begin in An ap- 
the court of the archdeacon or his official may be taken thence 
on appeal to the bishop or his commissary, and thence to the 
court of the archbishop of the province. Cases which begin 
in the court of the archdeacon in an archiepiscopal see are to 
go thence to the archbishop’s Court of Arches or Audience, and 
thence to the archbishop. The decision of the archbishop was 
to be final in all cases save where the King was concerned; 
in these an appeal was given to Convocation. 
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This Act was amended by the Act for the Submission of 
the Clergy ^ which provided a remedy for lack of justice in any 
of the courts of the archbisliops, enacting that an apj)eal should 
lie to the King in Chancery, and that he should on every such 
appeal a2)point a commission under the Great Seal to such persons 
as ho should name to ‘hear and definitely determine such 
aiijieal and the causes concerning the same.’ 

The Court of Delegates, thus constituted, heard appeals and 
gave judgment, without assigning reasons, if a majority eon- 
cuired: if not, ‘ a commission of adjuncts’ was issued increasing 
the numbers of the Court 

Parliament, in 1832''', took the dealing with ecclesiiistical 
ap2)eals from the Crown in Chancery and assigned it to the 
Crown in Council; with powder to the Crown to make orders 
as tiO the hearing of such ai^jieals. 

In 1833'* was constituted the Judicial Committee of the 
Privy Council, a court which hoars ccelesiasticsil and other 
ai)i)eals, and reiiorts, as a committee of Council, to the Crown 
in Council for decision. Of tliis Court of Ajipeal I shall have 
occasion to speak later on. 

Of the ecclesiastical courts I will also speak later; here it 
is enough to note that the law of the Church is a jiart of the 
law of the land; that the Crown nominates the bishops and 
arehbisho2)s who administer it in j»erson or through their 
repicsentatives; and that from their decisions an appeal lies 
to the Crown in Council. 

§ 3. The Siibtnisniou of the Clergy, and ihc procedure of 
Convocation, 

The Submission of the clergy"' was an acknowledgment 
by the Convocations of the clergy that they could be sum¬ 
moned only by the King’s writ, that they could enact no 
canons without the King’s license, and that such as were 

' 25 Hen. VIII, c. 19. 

* Ljrd Selborne, Judicial Procedure of the Priiy Council, p. 34. 

’ 2 & 3 Will. IV, c. 92. ‘ 3 & 4 Will. IV, c. 42. 5 25 Hen. VIII, c. 19. 
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enacted could have no force without the royal assent, nor hind 
the laity without the royal assent in Parliament. 

The Submission was embodied in a Statute *, which also pro¬ 
vided for a Commission, to be appointed by the king, to revise 
the canon law. Meantime such canons as were in force in the 
Church, and were not at variance wdth the law, were pro¬ 
visionally affirmed. 

The Act affects (i) the rights of the Convocations to meet. The sum- 
and (2} their legislative power when assembled ; so I will first c^nvola- 
deal with the procedure by which Convocations are summoned, 
prorogued and dissolved^, and then with their legislative 
powers. 

First, an order in Council is made for the issue of writs to 
the Archbishops of the two provinces, thus:— 

At the Court at-26 June, 1886, 

Present, the Queen’s most excellent Majesty in Council. 

It is this day ordered by Her Majesty by and with the advice of Order m 
her Privy Council that the Right Honourable The Lord High ^rltT* 
Chancellor of that part of her United kingdom, called Great 
Britain, do, upon notice of tiiis Jier Majesty’s order forthwith 
cause writs to be issued in due form of law for electing new 
members of the Convocation of the clergy, which writs are to he 
returnable on Friday the 6th day of August 1886. 

Then follows in each ease the writ of summons:— 

Victoria, by the Grace of God, of (he United Kingdom of Great Writ of 
Britain and Ireland, Queen, Defender of the Faith. To the Most * 

Reverend Father in God, our right trusty and well beloved bishop. 

Councillor, -, by the same Grace Archhishop of Canterbury, 

Primate of all England, and Metropolitan, Greeting; by reason of 
certain difficult and urgent affairs concerning Us, the security and 
defence of the Chui’cli of England, and the peace and tranquillity, 
public good, and defence of our kingdom and our subjects of the 
same. We command you, entreating you by the faith and love 
which you owe to Us, that, having in due manner considered and 
weighed the premises, you call together with all convenient speed 
in lawful manner all and singular the Bishops of your Province, 
and Deans of your Cathedral Churches; and also the Archdeacons, 

I 25 Hen. VIII, c. 19. 

“ See for all these forms Pearce, Law relating to Convocations of the Clergy. 

VOL. II. C C 
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Chapters and Colleges, and the whole Clergy of every Diocese of 
the same Province, to appear before you in the Cathedral Church 
of Saint Paul, London, on Wednesday, the twenty-second day of 
September next ensuing, or elsewhere, as it shall seem most 
expedient, to treat of, agree to, and conclude upon the premises 
and other things which of them shall then at the same place be 
more clearly explained on our behalf. And tliis as you love Us, 
the state of our kingdom, and honour and good of our aforesaid 
Church, by no means omit. AVitness ourselves at Westminster, 
the-day of-, in the-year of our reign. 

In obedience to this writ the Archbishop of Canterbury 
issues a mandate to the Dean of the Province, the Bishop 
of London, reciting* the writ and recjuiring that he— 
f peremptorily cite all and singular Bishops Suffragans of our 
Cathedral Church of Christ Canterbury, constituted within the 
province of Canterbury, and v/ills that by them you peremptorily 
cite and monish the Deans of the Cathedral and Collegiate 
Churches and their several Chapters, and the Archdeacons and 
other dignitaries of churches exempt and not exempt jjersonally, 
and each Cha2ffer of the Cathedral and Collegiate Church hy one, 
and the clergy of every Diocese within onr province by two 
sufficient proctors to appear before us on tlic day named. 

The mandate threatens canonical punishment for contu¬ 
macious non-attendance, and requires a return, from the 
individual bishops, of the persons cited by them, and from 
the Dean of the Province, of his obedience to the mandate. 

In the province of York the Archbishop addresses himself 
directly to his suffragans and clergy. 

The Bishops issue mandates to the Deans in their dioceses 
to attend in pemon and to procure the election of a proctor by 
the chapter, and to the Archdeacons to attend in person and 
to summon the clergy, who in the province of Canterbuiy are 
represented by two proctors for each diocese, in the province of 
York by two proctors for each archdeaconry. 

Citations are issued by the Deans and Archdeacons in pur¬ 
suance of these mandates, returns are made to the mandates 
and citations, and thus Convocation is finally assembled. 
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The Convocations are prorogued or dissolved by writs 
issued under the Great Seal. 

It will bo noticed that the parochial clergy are more largely 
represented in the province of York than in that of Canterbury. 

In each Convocation the Bishops form the Upper House, The two 
the Deans, Archdeacons, the proctor representing each chapter, 
the two proctors for each diocese as in Cant.erbuiy, or for each 
archdeaconry as in York, form the Lower House. 

The Archbishop of the province presides in the Upper 
House : the Lower House chooses a Prolocutor. 

The legislative power's of Convocation arc condnod to the Legislative 
making, repealing or altering of canons: and the effect 
these canons, unless Parliament affirm them, is to bind the 
clergy only^. When it is desired that the expressed wishes of 
Convocation should become a part of the general law of the land, 
binding alike on laity and clergy, two methods are possible. 

(1) The two houses of Convocation meeting in Synod may SynodicHl 
pass resolutions which are subsequently adopted and embodied adopted by 
in a Statute by Parliament. This has been done in resjiect of 

the Book of Common Prayer, as regards its present form, when 
settled in 1662 and as regards the shortened forms of service 
permissible since 187 a*. 

(2) Convocation may pass canons which are subsequently Canonical 
affirmed by Parliament. The only illustration which I can 

oiler for this statement is the provisional affirmation of existing (a) affirmed 
canons in the Act for the submission of the clergy. Such 
affirmation may necessitate from time to time an inquiry by 
a court of law into the canons or constitutions accepted and in 
force before the Reformation. Thus in the case of EscoU v. 

Mastin^, the validity of baptism by a layman was called in 

' See per Lord Hardwicke, Middleton and Wife v. Croft, Strauge 1056. 

^ The Act of Uniformity of 1559 revived the Piayer-book which had first 
been settled by Convocation and then affirmed by Parliament in 1552. Al¬ 
though this Act of 1559 was not immediately preceded by a vote of Convocation, 
it was in substance a revival of the Pai liameutary sanction of 155a which had 
been revoked, without any reference to Convocation, by an Act of the first 
year of Mary’s reign. 

® Chronicle of Convocation for 187a, p. 299. * 4 Moore, P. C. 104. 

C C 2 
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question, and its efficacy was maintained on the authority of 
the general practice of the Western Church since the fourth 
century, and, in particular, of the constitutions of Archbishop 
Peck ham in 1281. 

(b) binding jj^t Convocation may pass canons, which, whether or no 
cle 4 y. they are enforced by Parliament upon the laity, are binding 
upon the clergy, and the process by which this power is con¬ 
ferred should be followed. 

Process of The first stage is the communication by the Crown to Con- 
legislation. oj^ Business. These may be granted on 

Letters of the petition of Convocation or spontaneously by the Crown, 
business, amount to an expression of willingness on the part of 

the Crown that Convocation should discuss the matter described 
in the letters, either generally, with a view to concurrence in 
Parliamentary legislation, or specially with a view to the 
alteration of a canon. 

License tu Those letters of business, when issued with a view to 
canon. canonical legislation, are accompanied by a License in the 
form of letters patent, giving power to make or alter the 
canon in question. The license sets forth (i) the Act for the 
submission of the clergy, (2) the permission which it accords 
for the proposed change, (3) a provision that the new canon 
shall not be contraiy to the doetrine, orders or ceremonies of the 
church, (4) a provision that the new or altered canon shall not 
be valid until allowed and confirmed by further letters patent. 

An illustration of the process is afforded by the proceedings 
in Convocation in 1887. 

IHustra- The 62nd canon of 1603-4 forbade the celebration of mar¬ 
riage save between the hours of 8 a.m. and midday: this rule 
possessed a merely ecclesiastical sanction, and was not supported 
by any secular penalty, until an Act of 1823 ^ imposed heavy 
penalties on the celebration of marriage at any other time 
than that specified in the 62 nd canon. In 1886 the legisla¬ 
ture extended this time, legalising the celebration of mairiage 
between the hours of 8 a.m. and 3 p.m.^ 

' 4 Geo. IV, c. 76. H 20. » 49 Viet. e. 14. 
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In 1887 the Convocations of the two provinces desired to 
alter the 63 nd canon so as to correspond with the Act of 1886. 

On the 10th February the President of the province of Can¬ 
terbury stated that he had received from the Crown Letters 
of Business, with a License authorising^ the Convocation to 
amend the 63ndand loandcanons', and to submit the altera¬ 
tions to be confirmed, if approved, by Her Majesty. The 
j)roposed amendments were then discussed in both Houses in 
the Convocations of both provinces, and when finally settled 
were transmitted through the Home Secretary to the Queen. 

The Royal assent was then signified by a permission to License lo 
promulgate the new canons given by License under the Great 
Seal in the following form 

Victoi ia by the Grace of God of the united kingdom of Great 
Britain and Ireland, Queen, Defender of the faith. To all to whom 
these presents shall come, Greeting. Whereas, in pursuance of the 
writing under our Eoyal sign-manual,dated the 9th day of September 
the fiftieth year of our rcigii, and directed to the Lord Archbishop 
of Canterbury, President of the Convocation of the province of 
Canterbury, the said Archbishop and the rest of the Bishops of the 
said Province, or a majority of them whereof the said President was 
one and the rest of the clergy of the said Convocation have set 
down in writing and exhibited unto Us, new and amended Canons, 
being word for word as follows; 

(Then follows the canon in Latin and English.) 

Now know ye that we by virtue of our Prerogative Royal and 
Supreme authority in causes ecclesiastical do hereby of our especial 
Grace, give our royal assent to such new and amended canons so 
exhibited as aforesaid, and we do allow the same and do hereby 
grant unto the Most Reverend Father in God our right trusty and 
well-beloved councillor Edward White, Archbishop of Canterbury, 
President of the Convocation of the province of Canterbury, and to 
the rest of the Bishops and clergy therefore our royal license to 
make, promulge and execute the said new and amended canons so 
exhibited as aforesaid, any other cause, matter or thing notwith¬ 
standing. 

^ The i02iid canon contained a requirement, long obsolete, that marriages 
should be solemnised during morning service. 
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In witness whereof we have caused these our letters to be made 
Patent. Witness our self at Westminister the 16th day of September 
in the 51st year of our reign. 

By warrant under the Queen’s sign manual. 

(Clci k of the Crown.) 

The promulg-ation of a canon takes place in the presence 
of both Houses. The President of the Upper and the Pro¬ 
locutor of the Lower House each holding a portion of the 
document while it is read by the President. It is then signed 
by members of both Houses. 

Members of Convocation have from time to time contended 
that the issue of two royal licenses, the one to ‘ make ’ and 
the other to ‘ promulge,’ is an infringement of the legislative 
rights of the church as defined by the Aet for the Submission 
of the Clergy. They have maintained that the prerogative 
rights of the Crown are exhausted in the issue of one license, 
and that on the receipt of this the Convocation is empowered 
to legislate as it pleases on the pi'escribed subject, and to i)ro- 
mulgate such legislation with no further royal intervention h 

But this technical construction of the Act has not found 
favour with the legal advisers of the Crown. The first 
license is always provisional—a license to make a canon 
subject to the approval of the Crown— the second license is 
an expression of such final approval. 

It may happen that the Ministers of the Crown may think 
that ecclesiastical legislation on the subject suggested by 
Convocation is undesirable. In that case no license is granted. 
Or it may happen that when such legislation is permitted 
its form is regarded as open to objection, or the Convocations 
of the two provinces may be unable to agree as to the canons 
which they would put forth. The license to ‘ promulge ’ 
may then be withheld. Such was the case in 186 e and 1865 
with regard to an alteration of the 29th canon The ex¬ 
isting practice seems to afford a useful check on hasty or 

* Chronicle of Convocation, 1873, Report of a Committee on Privileges, 
13th February. * Chronicle of Convocation, 1872, p. 710. 
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ill-considered ecclesiastical law-making. The laity might be 
seriously affected by such legislation, and they have no voice 
in the matter except through the control exercised by the 
Queen’s Ministers in the manner which I have described. 

Canons which bind the clergy only are enforced by various Sanction of 
ecclesiastical punishments which I do not propose to discuss 
here. They may affect the laity in so far as they would 
justify a minister in refusing to allow' a layman to participate 
in certain rites of the church. 

Canons which bind the laity may be enforced by refusal 
of the sacraments and by excommunication. 

Excommunication which once carried with it serious civil Excommu- 
penalties and disabilities has been altered in its effects by 
53 Geo. Ill, c. 127. The excommunicated person is liable, 
if he do not carry into effect the order or decree of the Court 
which passed sentence, to be imj)risoned for a term not 
exceeding six months. He is further liable to be refused 
the sacrament; if he die in contumacy the burial service may 
not be performed over him. 

Thus much for ecclesiastical legislation by the Convocations 
of the Provinces of Canterbury and York. 

§ 4 . The Acts of Uniformity ; the Prayer-hook and Articles 
of Religion. 

The doctrines and the forms of worship distinctive of the Tests of 
Church of England arc embodied in the Articles of Religion 
and the book of Common Prayer. To maintain doctrine 
contrary to any of the Articles renders an ecclesiastical 
person liable to be deprived of any place or promotion which 
he may enjoy, by 13 Eliz. c. la. s. a. To use the Book of 
Common Prayer, the forms therein contained and none other 
is enjoined upon all ministers by i Eliz. c. a, and 14 Car. II, 
c. 4. Every candidate for ordination is required^ to express 
his assent to the Articles and Book of Common Prayer, and 
to take the oath of Allegiance. 

‘ 28 & 29 Viet. c. 122. 8. I, and b. 4 amended by 31 & 32 Viet. s. 8; the 
Clerical Subscription Act, and the Promissory Oaths Act. 
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Sanctioned The doctrines and form of worship of the Church of 
l>y statute, therefore sanctioned by statute. Parliament 

did not frame the doctrine, nor order the worship, but Par¬ 
liament has approved them and has in certain cases provided 
punishment for a departure from them. Thus in order to 
enable shortened forms of seiwice to be lawfully used at morning" 
and evening- prayer, it was necessary to amend the Acts of 
Uniformity of 1662. This was done, after a report had been 
received in favour of the proposed alterations from the Con¬ 
vocations of Canterbmy and York, by an Act of 1872 h 
(.'liaracter Thus the Church of England, like the established Presby- 
established tcrian Church of Scotland, differs from other religious societies 
Church. in flmi; ijjje conditions of membership are endorsed by the 
Legislature and cannot be altered without legislative enact¬ 
ment. In this sense the law of the Church is the law of the 
land. It cannot be altered at the pleasure of the members of 
the Church. Convocation could not, even with the most ample 
license from the Crown, alter or repeal any one of the Articles, 
or vary the rubric settled in the Prayer-book. To do this 
recourse must be had to the Crown in Parliament. 

Section III. 

Ecclesiastical Places, Persons, and Property. 

In dealing with ecclesiastical persons, places, and property 
I propose to confine myself as far as possible to the points at 
which Church matters touch and are affected by the central 
government: for I am not treating of the law of the Church 
generally, but of the Church in its relations to the State. 

§ 1 . Ecclesiastical places. 

The Eor purposes of deliberative assembly, legislation, and judi- 

proviuce. ^}^g Church of England is divided into two provinces, 

the northern and the southern—York and Canterbury. The 
first of these contains nine^ bishoprics, together with the 
‘ 35 & 36 Viet, c. 35. 

* This number includes the Bishop of Sodor and Man, who has a seat but 
no vote in the House of Lords. 
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archiepiscopal diocese of York. The second contains twenty- 
four bishoprics, together with the archiepiscopal diocese of 
Canterbury. 

Next after the province comes the diocese, the area of the The 
bishop’s authority and jurisdiction: the centre of government 
is here the cathedral, where the Dean and Chapter assist the 
bishop in the celebration of divine service, and advise him in 
the spiritual and temporal affairs of the see. 

The diocese again is divided into archdeaconries for purposes The arch- 
of administration and judicature, and these again into rural 
deaneries for purposes purely administrative. 

The areas of archdeaconries and rural deaneries may be The mnil 
altered and their numbers increased or diminished by schemes 
made by the Ecclesiastical Commissioners and approved by 
the Crown in Council h 

The ecclesiastical unit is the parish, which dates back to the Thepaiish 
township of Saxon times. The parish priest and the parochial 
officers, the churchwardens, with the rate-paying parishioners, 
discharge certain civil functions, the management of parish 
property and charities, the adoption and enforcement of certain 
permissive Acts 

The peculiar should be mentioned here though it is mainly The 
concerned with jurisdiction. A peculiar in the region of eccle- 
siastical judicature corresponded with the liberty in secular 
matters. It was a fragment taken for judicial purposes out 
of its geographical surroundings and assigned to some ex¬ 
traneous ecclesiastical person. There were in 1833 Peculiars 
to the number of, nearly, 300, belonging some to the Crown, 

‘ some to archbishops, bishops, deans, deans and chapters, 
archdeacons, prebendaries and canons, even to rectors and 
vicars ; ’ there were also some ‘ of so anomalous a character as 
hardly to admit of description ’ 

* 6 & 7 Will. IV, c. 77 ; 3 & 4 Viet. c. 113; 37 & 38 Viet. c. 63. 

® The Free Libraries Act, 29 & 30 Viet. c. 114; the Lighting and Watching 
Act, 3 & 4 Will. IV, c. 90; CbalmerB, Local Government, 43. 

® Ecclesiastical Courts Commission, 1830-32, cited in the Report of the 
Ecclesiastical Courts Commission, 1883, p. 198. 
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For purposes of jurisdiction these peculiars are practically 
abolished \ 


§ 2 . Ecclesiastical persons. 

In respect of their spiritual capacity, ecclesiastical persons 
are Bishops, Priests, or Deacons. 

As regards the internal government and discipline of the 
Church, its officers are Archbishops, Bishops, Deans, with or 
without chapters, Archdeacons, Rural Deans, Rectors, Vicars, 
and others who enjoy preferment and are responsible for a cure 
of souls, differing only from rectors and vicar's in the mode of 
their appointment 

The spiritual functions may be dismissed : a bishop concerns 
us only in so far as he is a bishop exercising government and 
jurisdiction over an episcopal see; a priest only in so far as he 
holds preferment or differs in status from a layman. 

Administrative functions concern us only in so far as they 
concern central government. Jurisdietion is matter for a 
chapter on the Courts. 

The spiritual capacity of an Archbishop does not differ from 
that of a Bishop, but the Bishop owes obedience to the Arch- 
bishoj) of his province, and has been regarded by the Privy 
Council, and treated by the Archbishop, as subject to his 
jurisdiction ®. 

Elsewhere I have dealt with the forms of appointment, 
election, confirmation, and consecration. Of the two Arch¬ 
bishops, the Archbishop of Canterbury takes precedence. He 
is Primate and Metropolitan of all England. He has the 
privilege of crowning the King, or the Queen regnant, while 
the Archbishop of York may crown the queen consort. His 

’ See 10 & II Viet. c. 98, and the continuing Acts, and 3 & 4 Viet. c. 86. 
8. 22. 

“ Such are the perpetual curate, the minister of a chapel of ease, the 
donee; see Phillimore, Eccl. Law, i. 299-327. 

^ L. R. 13 P. D. 221, and see Report of the Proceedings in the Court of the 
Archbishop of Canterbury, in the Bishop’s of Lincoln Case, by E. Roscoe, and 
14P. D. 88. 
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authority for granting faculties and dispensations extends to 
both provinces. 

The topic of jurisdiction, other than visitatorial, must fall 
into a chapter on the Courts. 

The visitatorial jurisdiction, whether of an xVrchhishop or 
a Bishop, seems to amount to a right to hold inquiry with a 
view to making orders and decrees, and with a further object 
of taking proceedings based on the result of such inquiries. 

It does not extend to trial and sentence for offences against 
ecclesiastical law^. 

In virtue of his spiritual qualifications the Bishop exercises The 
powers which create legal rights and liabilities. He ordains; 
he thus qualifies the person ordained to hold ecclesiastical 
preferment, and brings him within the scope of eccle¬ 
siastical law. He consecrates; he thus gives to a building 
the character of a church. He confirms; the confirmed 
person is thus entitled to partake in the Sacrament of the 
Lord’s Supper. He has administrative duties consequent on 
the exercise of these powers. He takes a necessary part not 
only in ordination hut in the imtitidwn of an ordained 
person to a rectory or vicarage to which he has been presented, 
and he has a discretionary power, upon sufficient cause, to 
refuse to institute^. He visits his diocese once in every three 
years, and can inquire into the conduct of the persons and the 
condition of the fabrics within the range of his jurisdiction. 

The sanction for such orders as he may make is to he found in 
the judicial powers of the bishops, to be dealt with hereafter. 

A suffragan, or assistant, bishop is appointed in the manner, 
and enjoys the powers, described on page 407. 

A Dean ^ is appointed by letters patent under the Great The Dean. 
Seal: so too are the Canons who constitute the chapter, except 

‘ Dean of York’s case, 2 Q. B. i. 

^ Heywood v. Bishop of Manchester, 12 Q. B. 204. 

^ The word < dean ’ means in its origin that one of ten men who was respon¬ 
sible for the good behaviour of the rest. The secular tithing is a corresponding 
institution. The Dean is a person of authority, whether he is Dean of a 
chapter, of a peculiar, or of a college. He became chief of the decani. Then 
the other decani disappeared and he became chief of the Society. 
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where the rig-ht of appointment to a eanonry is vested in the 
bishop. In theory the Dean and Chapter are a council of 
advisers to the bishop: in fact, they are responsible for the 
service of the cathedral, and take a formal part in the election 
of a bishop, but do not habitually fulfil the function for which 
they came into existence. 

An Archdeacon is appointed by the bishop of the diocese. 
Althoug-h, unlike the dean, he is not appointed by the Crown, 
he is more closely connected with the central government, 
because he has a court and a jurisdiction subordinate to that 
of the bishop, definite responsibilities in respect of the build¬ 
ings in his archdeaconry, and a right of visitation with a view 
to carrying out these responsibilities. 

A llural Dean is an officer appointed by the bishop with a 
duty to make inspection .and report generally on the condition 
of buildings within his deanery, and si>ccially when placed on 
a commission of inquiry issued by the bishop under the Clergy 
Discipline Act^ or the Incumbents’ Resignation Act 

Beyond these officers of the church is the body of beneficed 
clergy; beyond these again is the body of the clergy unbene¬ 
ficed, or holding offices not as property but by contract, such as 
cumtes or chapkains. 

With these we are only concerned in so far as the %taLxis of 
a person in Order’s differs from that of a layman. 

Tire person in Orders is subject to certain statutory dis¬ 
abilities. He cannot be chosen to serve in the House of 
Commonsnor hold municipal office^, though he is not dis¬ 
qualified from being a member of a county council. He 
cannot, while holding any ecclesiastical preferment, occupy 
himself in farming or in ti-ading. 

He enjoys certain immunities. He is exempt from serving 
on juries, and from arrest while performing divine service, and 
on his way to or from the performance of service. 

He is subject to canons imposing rules of conduct which do 

‘ 3 & 4 Viet. c. 86. * 34 & 35 Viet, c. 44. 

• 41 Geo. Ill, c. 63. ‘ 45 & 46 Viet. c. 50, a. 15. 
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not bind the laity, and the sanction which enforces them may Liability 
affect his title to the preferment which he holds, and even his Ist^afbiw. 
personal liberty. 

Monition, Suspension, Deprivation are the forms in which 
the sentence of an ecclesiastical Court may be expressed. 

The oflender may be adnwnished to do or abstain from doing 
a specific thing. He may be impended from the exercise of 
his clerical functions. He may be deprived of his preferment. 

If he contumaciously disregard the sentence of the Court he 
may be imprisoned. Like the soldier or sailor, he is subject 
to an exceptional code, enforced by an exceptional procedure, 
and like them he is protected by the secular Court, which 
restrains excess of jurisdiction by writ of Prohililion and im¬ 
proper restraint of the person by writ of Habeas Corpus. 

He cannot get rid of his Orders except by a special pro- Means nf 
cedure provided by the Clerical Disabilities Act which 
enables him so to divest himself of his clerical character as to 
become capable of entering the House of Commons or holding 
municipal office. 

I have indicated in the passages which have gone before 
the mode of appointment to the offices I have described. 

The Crown (acting on the advice of the Prime Minister) Row ev.s of 
appoints Archbishops, Bishops, and Deans of Chapters; Canons ment 
are appointed either by the Crown or by the Bishop of the 
diocese ; Archdeacons and Rural Deans by the Bishop. The 
right of presentation to rectories, vicarages, and other like 
preferment, is a right of property which may be vested in the 
Crown or in a subject, but the Crown has, by prerogative, the 
right to present to a benefice, and it would seem also to an 
archdeaconry or canonry when it has created the vacancy by 
making the previous holder an English bishop 

‘ 33 & 34 Viet. c. g. 

“ The limit's of this prerogative are discussed and settled in the case of U/fe 
Queen wjaimt Ihe Proiost an'l Fellotos of Eton ColUge, 27 L., 7 Q. B. 132, 

8 E. & B. 610. 
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§ 3. Ecdmaslical Froperfy. 

The Church of England is not a corporate body. It is a 
religious society within which many corporations exist. They 
exist for the purpose of promoting the objects of the society, 
and tlicy have at different times received endowments mainly 
Tithe from private munificence. The only general liability enforced 
by law for the benefit of the church is the payment of tithe. 
Tliis liability is not, nor was it in its origin, an endowment of 
the church by the state. It was a voluntary payment; the 
duty to make it was preached by the church, and when the 
duty came to be generally recognised it was enforced by the 
state. It is now commuted for a charge upon land, varying 
in amount with the septennial average price of corn, and 
being, as an article of property, of the nature of realty, not 
tenable only or necessarily by ecclesiastical persons. 

Dismissing, therefore, the (question of a state endowment of 
the church it remains to ask in what way the property of the 
various corporations within the church comes into contact 
with the state otherwise than as all property is protected by 
the courts of the state. 

Queen (^ueen Aunts loimt// is a restoration by the Crown to 

l)(innty; church purposes of money derived from church property. 

‘ First-fruits,' or the first year’s profit of the bishopric, or other 
ecclesiastical benefice, and ‘tenths,’ or an annual tax on the 
rateable value of all benefices, were exactions made by the 
Pope upon the estate of the clergy before the Reformation. 

Henry VIII appropiiated these to the Crown, and they 
became a source of royal revenue, the amounts being calculated 
on a valuation made in the reign of Henry VIII. 

Queen Anno restored this revenue to church purposes, 
obtaining power from Parliament^ to create by letters patent 
a corporation upon which should be settled for ever the 
produce of these first-fruits and tenths. The Governors of 
Queen Anne’s Bounty, constituted in pursuance of this Act, 

* 2 & 3 Anne, c. 20. 
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manage this fund, applying it partly in loans, repayable over 
a series of years, for the building of residences for the clergy, 
partly in augmenting poor livings, on condition that sums of 
equal value to those which they apply to such ai gmentation 
arc advanced by private gift. 

For eleven years, from 1809 to 1820, Parliament granted supple- 

100,000 a-year in aid of this fund ^; otherwise it has consisted 
entirely of the flrst-frnits and tenths claimed from individual 
benefices by the Pope, appropriated by Henry YIII, and 
restored, for general church purposes, by Anne. 

The Ecclesiastical Commission rs a lx>d\ incorjiorated by The 15ccle- 
6 & 7 Will. IV, c. 77, and somewhat altered in its composition commt!- 
by 13 & 14 Viet. e. 94. Its main, object is the management 
of ejjiscopal and capitular estates. 

‘ Under these provisions the income of all the Archbishops and 
Bishops of the sees then existing were regulated and fixed at their 
present amounts, some of them having been excessive while others 

were small and inadequate.Wliat was thought siqrcrtluous 

in tlie establishment of the several caintular bodies was retrenched, 
the number and stipends of their canons and assistant ministei s 
being fixed by law 

After these arrangements had been made the proceeds of the 
estates assigned to the management of the Commissioners pro¬ 
duced a surplus available for general church purposes, and this 
was treated as a common fund and applied to the endowment 
of new livings or the increase of poor livings in populous places. 

For the adjustment of the revenues of the church to local 
requirements the Ecclesiastical Commissioners have very con¬ 
siderable powers chiefly in the arrangement of boundaries. 

With these v^^e are not concerned, except to note that the 
state has taken upon itself the management of large estates 
belonging to corporations within the church as the most 
convenient mode of ensuring the distribution of the income 
thence arising for the benefit of the entire society. 

* Lord Selborne, Defaiee of the Chuich against Diaeslablithmeiit, p. 162. 

* Ibid. p. 164. 
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Section IV. 

The Scotch Ciruitcii. 

§ 1 . Introductory. 

The Eng'lish Reformation was led and controlled hy the 
king : the Scotch Reformation was a popular movement. Its 
doctrines were set forth in audience of the whole Parliament 
on the 17th August, 1560. 

‘ Knox and Ins compeers were present to support their supplica¬ 
tion; the bishops, in their place in Parliament, were invited to 
impugn the articles proposed; and all the forms of a free and 
deliberate voting of the doctiine as truth —as the creed of the 
Estates, not of the Church—were gone through. It was a doctrine 
“professedby the Protestants,’’ exhibited by them “ to the Estates, 
and by the Estates voted as a doctrine grounded upon the infallible 
word of God ’ 

A form of church government by i)resbyterie8 and a general 
assembly was the outcome of this movement. In 1647 the 
creed of 1,560 was superseded by the Confession of Faith 
drawn up at Westminster in that year by an assembly of 
Puritan divines and accepted by the Scotch General Assembly : 
the presbyterian form of church government having been 
already affirmed. The national character of the Scotch Church 
was strengthened and deepened by the persecutions of the 
last Stuarts, who endeavoured to enforce the Ciuscopal con¬ 
stitution of the English Church. Soon after the Revolution 
two important statutes wore passed, one in 1690 for ‘ ratifying 
the Confession of Faith and settling Presbyterian Chinch 
Government:’ another in 1693 ‘for settling the Peace and 
quiet of the Church,’ imposing this confession as a standard 
of doctrine upon all ministers in the church. The consti- 
stutiou of the church courts had been settled as early as 159a 
and has not varied. The settlement of 1690, 1693 was con¬ 
firmed in 1705 by an Act of Security passed by the Scotch 


‘ Taylor Innee, Luw of Creeds in Scotland, p. 13. 
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Parliament and incorporated into § 5 of the Act of Union, 
whereby it is enacted that the ‘ Act for securing- the Protestant 
religion and Presbyterian Church govermmnt, with the establish¬ 
ment in the said Act contained,’ is to be a ‘fundamental 
condition of the Union,’ and ‘to continue in all times 
coming.’ 

In some details this settlement has been modified, but in all 
important features it has been maintained. 

§ 2. Mode of Government 

Premising that the arficlos of faith of the established Pres¬ 
byterian Church have been defined by general assemblies of 
the church and their definition pciiietuated by Statute; it 
follows that we must note the existing form of church govern¬ 
ment and its connection with the State. 

The administrative, judicial, and legislative powers of the 
church are in the hands of four bodies. 

At the bottom of the scale is the Kirk Session, corre- The Kirk 
spending to the English parish, wherein the minister and a 
small number of elders, not less than two, superintend matters 
of discipline and w'orship, and the administration of parochial 
charities. 

Above this body is the Presbytery, a word used sometimes The Pres¬ 
to mean an assembly, sometimes the district from which the 
assembly is gathered. It consists, as an assembly, of all the 
ministers within the, geographical, limits of the Presbytery, 
and the Professors of Divinity (being ministers), of any 
University within those limits. The number of these bodies 
is fixed by the General Assembly; it is now between eighty 
and ninety. 

The Presbytery is a Court of Appeal from the Kirk 
Session, and discharges besides, in relation to the ministry, 
functions corresponding to those of the English episcopate. 

It examines candidates for the ministry, confers license to 
preach, ordains, approves persons presented to parishes, inducts 
them and supervises their conduct in the ministry. 

von. II. D d 
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The Synod. The Synod stands next above the Presbytery, and acts as an 
intermediate Court of Appeal from that body. The Synod 
consists of the members of all the presbyteries within its 
bounds. Of such bodies there are now sixteen. 

Tho The General Assembly is the supreme legislative and 

Ah^enibly j'lrlicial body in the Scotch Church. 

It consists of two ministers from every presbytery; one 
eider or more from each presbytery, and one from each 
loyal burgh ; and either a minister or an elder from each 
University. Thus, unlike the English Convocation, it con¬ 
tains a fair representation of lay members of the church. 

§ 3. Tlelaf 'mts of Clnirch and State. 

Its powers, The relations of the Assembly to the Ci’own are peculiar. It 
meets on a day named simultaneously by the Moderator who 
presides over its deliberations, and the Royal Commissioner who 
is present to represent the Crown but takes no part in discussion, 
legislative, Legislation takes place without royal initiation or assent, 
in the form of overtures. These arc resolutions passed by the 
General Assembly and submitted to the presbyteries through¬ 
out the kingdom. When approval of the presbyteries has 
been signified they become law: but sometimes Acts are 
passed which have the force of law unless the presbyteries 
should express dissent. The powers of the General Assembly 
are very wide. In legislation it is not hindered by the need 
for letters of business or license to make or alter canons 
without which the English Convocation cannot act. 
judicial, In judicial matters it is a final Court of Appeal. No 
superior court of secular judges, corresponding to the Judicial 
Committee of the Privy Council, can review its decisions ; 
nor does it seem that anything in the nature of a writ of 
Prohibition can restrain its judicial action. 

But the General Assembly is bound by the law of the 
land, and in the case of an established ehurch this limit on 
its legislative and judicial action does not mean merely that 
it must not invade civil rights. The law of the land, for an 
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establishment, means not only the p^eneral law, but the 
Statutes by which its faith, discipline, and principles of 
government have been fixed. 

This principle was enforced upon the Assembly in the limited by 
proceedings which led to the disruption of the Scotch Church li^hment. 
and the formation of the Free Church in 1H43. An Act of 
1711 ’ restored and confirmed the rights of lay patrons to 
present to pastoral charges. In 1X34 the Assembly claimed 
for the presbyteries the right to refuse to admit a jierson 
whom the Congregation was unwilling to accept. The Courts 
upheld the statutory rights of the patrons. The Assembly 
does not seem so much to have claimed the right to exercise 
a discretion in individual cases, as an inherent right to act 
independently of statute law in matters appertaining to 
church government 

Whatever might have been the view of a court of law as The 
to the rights of the Assembly to insist that lay patrons made 
a reasonable use of their powers, it was impossible to admit 
the right of the Assembly to override the law of the land. 

The Assembly was forced to yield, and a large secession from 
the Established Church was the result of a prolonged and 
interesting struggle 


Section V. 

The Chukch in Ireland, India, the Colonies. 

The Irish Church is now a voluntary society, but the 
process of its disestablishment, disendowment, and partial 
re-endowment affords some illustration of the character of an 
Established Church. 

1 10 Anne, 0. 12. 

^ See Prediyteri/ of Auckteranler v. Lortl Kinnoul, 6 Clark & Finnelly, 646, 
and compare with Seywood v. The Bishop of Manchester, 12 Q. B. D. 404. 
The Presbytery, it should be noted, claimed to refuse the presentee without 
alleging any further disqualification than that the Congregation objected to 
him. 

* In Chapter 3 of Mr. Taylor Innes’ Law of Creeds in Scotland, and in the 
appendices to the Chapter, may be found a full account of the controversy. 

D d a 
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By the Act of 1869 (32 & 33 Viet. c. 4^)— 

The Pro- (i) Existing' ecclesiastical corporations, whether aggregate 

chsLtab- or sole, were dissolved. Where a corporation is dissolved its 
lishment,. pro])iictary rights also disappear. 

(2) All rights of patronage, including the right of the 
Crown to appoint bishops and other dignitaries of the church, 
were taken away. In case of private patrons provision was 
made for compensation. 

(3) The Archbishops and Bishojis, ceasing to be ap¬ 
pointed by the Crown, ceased to be spiritual jieers, and lost 
such rights as they possessed to sit in the House of Lords. 

(4) Ecclesiastical jurisdictions and ecclesiastical law were 
abolislicd. But the ecclesiastical law was to be binding on' 
the members of the church as constituting the terms of a con¬ 
tract into which they had entered and which would endure 
until altered by a body re])rcsentative of clergy and laity. 

(5) Power was given to the Crown to incorporate such 
a body when constituted so as to enable it to hold property. 

(6) Until such incorporation the entire property of the 
Irish Church was vested in a Commission which was intended 
to cari'v into cllect three purposes, (a) compensation for life 
interests affected by the change; (/ 3 ) the transfer to the ncwly- 
incorporated society of the churches, glebe houses, and a sum 
of £500,000 in compensation for endowments made by private 
persons since 1660 ; (y) the retention and management of 
the residue ibr such purposes as Parliament might thereafter 
determine. 

^Thus tlie Irish Church is a voluntary society with full 
’ powers of self-government, including as it would seem the 
power to alter its doctrines and its constitution. 

.‘=^cotcl), The Scotch Church is an establishment with ample powers 
of self-government, limited by the fact that its doctrine and 
constitution are stereotyped in the statute book—are not 
matter of private contract but are part of the law of the land. 

English The English Church is an establishment which while it 
Churches, . ..... . . , , r. 

enjoys a greater dignity in its connection with the State 
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enjoys also very limited powers of self-government, being 
controlled at every turn by the Crown and the Courts. 

But the freest of voluntary societies is subject to the fther 
general law of the land, it must observe towards its members bwUer 
the terms on which it invited them to join it. And if a 
majority determine to alter the constitution or creed of the 
society the law courts must determine disputed rights of 
property between the majority and the dissentient minority. 

And a voluntary society may so fix its articles of faith and 
conditions of government as to make tlnan practically un¬ 
alterable. This has b< en done by the Free Church of Scot¬ 
land in a deed of settlement which is apparently irrevocably 
” binding upon the members of the Church. 

It has also boon done more precisely by the Primitive 
Wesleyan Methodist Society of Ireland, which has put its 
doctrine, discipline, and rules into an Act of Parliament with 
a provision that the discipline and rules may be altered in 
a manner prescribed by the Act but that the doctrine is not 
to be altered 

In India the Crown has power by Statute to create certain India, 
bishoprics, and to confer and define eidscoiral jurisdiction 

The tangled history of the church in the colonies can be Tlie 
but briefly touched upon here. The extent of the rov'al 
irrerogafive in relation to the church, whether in Crown 
colonies or settled colonies, has been the subject of much 
dispute and perhaps of needless confusion. We must keep 
apart the episcopal status and the episcopal jurisdiction, and 
then we may arrive at a clear understanding of the matter. 

One may say that though the Queen cannot consecrate a 
bishop, 3 et that in England a bishop cannot be consecrated 
without her assent^ expressed in one or other of several forms. 

The Queen cannot however introduce into a colony the 
' 34 & 35 Viet. c. 40. 

53 Geo. Ill, c. 165 ; 6 Geo. IV, c. 85 ; 3 & 4 Will. IV, c. 85. 

^ See judgment of the Master of the Rolls in the Buhop of Natul v. Glad¬ 
stone, L. R. 3 Eq. 49. 
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ecclesiastical law and the apparatus for enforcing- it. Outside 
England she cannot create or confer episcopal jurisdiction; 
save, as in the case of the Indian bishoprics, in exercise of 
statutory powers. For it is laid down by Lord Coke, and 
aecej)tcd by the Privy Council^ as a settled constitutional 
principle, that the Crown cannot establish new Courts to 
administer any law but the Common law. 

TlieCliiircli The misadventures of the church in South Africa have 
Africa^'* furnished illustrations of the rules which I have laid down. 

Tlicre the Crown was advised to issue letters patent for the 
creation of a diocese (Cape Town), and the appointment 
of a bishop with episcopal jurisdiction, and subsequently to 
subdivide this diocese into three, placing the Bishop of Cape 
'I'own in the relation to the other two of Metrojjolitan and 
Sullragan Bishops. The arbitrary and unjudicial action of the 
Bi.sliop of Cape Town brought into question the validity of 
the letters i)atent under which he claimed jurisdiction. 

In the lirst of a series of cases it was held that his 
letters patent were invalid to confer jurisdiction in a settled 
colony uitli a itquesentative legislature ''^. 

In the next case ^ which arose, Bishop Gray (of Cape Towm) 
in t he exercise of his supposed powers as Metropolitan professed 
to try, condemn, dcj rive and excommunicate Bishop Colenso 
(of Natal), and it was held that the letters patent of the 
two bishops did not confer upon the one the rights, or 
impose upon the other the liabilities, asserted by Bishop Gray. 
In this ease, although the Privy Couneil again speak of the 
limitation of this exercise of the royal prerogative in colonies 
with legislative institutions, yet the principle laid down and 
the adoption of the language of Lord Coke would seem to 
cover the case of all colonies and to conclude the right of the 
Crown to create any ecclesiastical jurisdiction unless under 
powei-s conferred by Parliament. 

* In le ihe Buhop of Natal, 3 Moore, P. C., N. S., 115. 

^ Zonij V, TAe BiZop of Capetotni, l Moore, P. C., N. S., 411. 

’ In re the Bishop of Natal, 3 Moore, P. C., N. S., 153. 
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In the third case^, however, it was held that althoug-h 
Bishop Colenso had not acquired or become liable to any 
jurisdiction in virtue of his letters patent, yet that he was 
thereby constituted Bishop of Natal in point of status and 
was entitled to demand the payment of money held by 
trustees for the endowment of the bishopric. 

Since that date it has been the practice, when a colonial 
bishop is consecrated in Eng'land, to issue a license under the 
sig’n manual and signet for the consecration. So we may 
note that authority for the consecration of a bishoii may pro¬ 
ceed from the Crown in five ways. 

For an English bishop, a license to elect (conge d’elire), 
followed by a mandate in the form of letters patent for his 
contirmation and subsequent consecration. The bishop then 
has the jurisdiction conferred by the ecclesiastical law. 

For a suffragan bishop, under the provisions of 26 Hen. VIII. 
c. 14, there must be first a submission to the Crown of two 
names by the bishop who desires the assistance of a suffragan. 
Then the Crown by letters patent requires the archbishop of 
the province to do what may bo required to confer the degree 
and office of bishop upon that one of the two persons named 
whom the Crown may choose. The bishop so created has 
such powers as may be committed to him by the bishop of 
the diocese wherein he is to act. 

For an Indian bishop, letters patent conferring the dignity 
and the jurisdiction under the provisions of the statutes above 
cited. 

For a colonial bishop, a license is issued in the following 
form ;— 

VICTORIA. 

Victoria by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith, to the most 
Rev. Father in God, by Divine Providence Boid Arclibishop of 
Canterbury, Primate of all England and Metropolitan, Greeting. 

Whereas you the said Archbishop have humbly applied to Us 

* Bishop of Natal v. Gladstone, L. R. 3 Eq. r. 
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for our License by Warrant under our sign manual and signet, 
authorising and empowering you to consecrate our trusty and well- 
beloved to be a bishop to the intent that he should 

execute his functions in one of our possessions abroad ; Now it is 
our will and jjleasnre and we do by this our license under our 
sign manual and signet authorise and empower you to conseciate 
tlie said to be a bishop: and we do further authorise 

and empower you to do, perform and execute all and singular those 
things which belong to your pastoral office in respect of such conse¬ 
cration as aforesaid, according to the laws, statutes and canons in 
this Ijehalf made and provided. 

Given at our Court at this day of , i8 . 

By her Majesty’s command. 

(Tlio warrant is countersigned hy the Seci'etary of State 
for the Colonies.) 

In the case of a hishoj) consecrated for the purpose of dis¬ 
charging e])iscoj)al functions in foreign countries a license is 
issued in nearly the same form ; dilfcring in tliis, that it 
recites Acts ^ hy which consecration for such purposes was 
rendered hn\ful without the issue of a license to elect or man¬ 
date for confirmation, and solely on the authority of a license 
by sign manual warrant. The warrant is also issued from the 
Foreign Olfiee instead of the Colonial Office, and is counter¬ 
signed by t,he Secretary of State for Foreign Affairs. 

In Scotland, Ireland, and in the British possessions outside 
England a bishop may be consecrated by'other bishops with¬ 
out license from the Crown. 


* 5 Viet. c. 6 , amending 26 Geo. Ill, c. 84. 



CHAPTEK X. 

THE CEOWN AND THE COUItTS. 

In treating- of the Crown and the (Courts it is more tlian The Courts 
over necessary to reeollcet that we arc treal.ing them from the necOon 
l)oint of view of the central government. The tiucen is ‘ over 
all persons in all causes, as well ecclesiastical as ei\il, within vernment- 
her dominions supreme.’ The Queen is the ‘fountain of 
justice.’ What then are the Courts, and how composed, 
by which this royal supremacy is exercised; through which 
this stream of justice flows for the benefit of the subject. 

It will also be neccssaiy to treat more expecially of the 
judicial organization of England and Wales. As in dealing 
with local government I described in some detail that system 
which is nearest homo and most closely connected with the 
central departments, so in dealing with the Courts I must pass 
over lightly the Courts of Scotland and Ireland, of India, of the 
Colonies, and of the foreign jurisdictions, chiefly insisting on 
the manner in which all the threads of justice are drawn 
together and unite in the two great courts of final appeal. 

I will arrange the subject thus— propoaed 

, . . . . arrange- 

§ I. The civil and criminal jurisdictions merged in the ment. 

Supreme Court. 

§ a. The constitution of the Supreme Court of Judicature. 

§ 3. Inferior civil and criminal jurisdictions. 

§ 4. Jurisdictions outside the High Court. 

§ 5. The Courts of Final Appeal. 

§ 6. The Crown in relation to the Courts. 
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Civil and 
criminal 
juiiadic- 


Tl.e folk’s 
peace and 
the king’s 
peace. 


Section I. 

Jurisdictions merged in the Supreme Court. 

§ 1 . History of the Courts, 

The beginning's of the distinction between civil and criminal 
jurisdictions are matters of history, too remote for our present 
consideration. It is enough to note present diflerenees. The 
civil jurisdiction protects private rights, the criminal jurisdic¬ 
tion punishes offences against public order or well-being h 
The object of a civil action is to secure a right or obtain 
compensation foi its infringement: the object of a criminal 
suit is to obtain punishment for the offender. Only the 
person interested may set in motion the course of civil 
justice, but a crime is against the peace of our Lady the 
Queen; a prosecution may he commenced by any one in the 
Queen’s name. In a civil case the i)arty complaining may 
forego his rights, but the Queen cannot exonerate his ad¬ 
versary. In a criminal case the jiarty injured cannot condone 
the offence done to the public, so as to stop a prosecution, but 
the Queen can do so by staying proceedings or pardoning the 
offender. Distinct as are civil and criminal proceedings at 
the present day, we cannot expect to find them so in the 
early days of legal history. The State was not strong 
enough to punish offences against order. The utmost it 
could do >vas to regulate the action of the individual in 
redressing injuries. 

The king is not, historically, the fountain of justice. The 
peace, that is the oixler in which men should live, was not in 
the first instance the king’s peace. Self-redress, the main¬ 
tenance by the individual of his own peace, gave way to the 

* Certain offences against the public are made the subject of criminal proceed¬ 
ings, though not of the moral character which we associate with a crime, because 
unless treated in this way they could not be dealt with at all, such as an indict¬ 
ment for non-repairs of a highway. Certain others are made subjects of civil 
proceedings to recover a penalty, in order to prevent a pardon interfering with 
public rights, e. g. the penalties imposed by the Habeas Corpus Act and those 
for disqualified persons voting in the House of Commons. 
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peace of the folk: the peace of the folk, as the kingdom 
settled, became the peace of the king^. But no sooner had 
the peace of the king become the national peace than the 
decentralization of justice began again, as the king granted 
jurisdiction to great lords over their lands. 

In Saxon times we may say that justice was a matter of The Saxon 
State concern to this extent, that the king was the guardian 
of tlie nation’s peace, that where he granted away his jurisdic¬ 
tion over localities, ho reserved to himself the power to deal 
with certain ollences, the ‘ Pleas of the Crown,’ and that in 
matters of civil right the king and witivn were a court of final 
api)cal from the local courts of the hundred and shire, wherein 
the folk right was in the first instance declared. 

Feudalism still further localised justice: the IokI of lands had The feudal 
jurisdiction over the dwellers on his lands. But the adminis- 
trative genius of the Norman kings and their strenuous de¬ 
termination that their justice should prevail against the local 
justice did more than counteract the tendencies of feudalism. 

First the secular and spiritual jurisdictions were separated, and Secular 
thus, besides matters which merely concerned the clergy, the spiritual 
ecclesiastical courts carried off mixed temporal and spiritual 
matters—testamentary and matrimonial—and questions con¬ 
cerning tithes, which the bishop had heretofore decided in 
the shire moot. Then the appellate jurisdiction of the Curia 
was developed more completely than heretofore, and the 
practice of issuing Writs or mandates brought the local Writa. 
officer into connection with the central government. The 
king himself sat thrice a year at least, and heard cases and 
dealt out justice. 

But generally the business of the Curia was to hear The Cui-ia 
appeals from the local courts of the hundred and shire, to “p Appe'j,*^ 
deal with cases in which the king’s interest was concerned 
or in which two of the king’s tenants in chief were parties, 
or by special favour with cases in which two subjects not 
being tenants in chief were parties. 

> Stubbs, Const. Hist., i. i8i, 185. 
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Writs whether for directing local inquiry or for bringing 
cases before the kin" and his court, emanated from the 
Curia: and throughout the reigns of Henry I and Henry II 
itinerant justices were sent on commission to represent the 
Curia for ])urposes of justice and finance in the shires. From 
tliis Creat Coiii-t tlie modern courts slowly emerge. 

In 1178 two clerks and three laymen were appointed 
, who should hear the complaints of the people and should 
not depart from the Curia Regis: they wore to reserve 
cases of special difficulty for the king himself. This provision 
secured in permanence a staff devoted to the administration of 
justice, though individually no longer interchangeable with the 
financial staff of the Exchequer, and with the itinerant justices 
who wont on the ever-varying circuits organi.sed by Henry II.^ 

This body of five, though limited to judicial duty, was 
(losignod to move with the king throughout the kingdom. 
It was a sitting of the Ctola in Banco and nominally if 
not actually coram rc/jc. Here we find the beginning of the 
Court of King’s Bench. 

A further stop was made in the specialising of the judicial 
functions when suits between subject and subject, commiinia 
jilacila, were ordained by the 17th article of the Charter 
to he held in some certain place. Thus arose the Court 
of Common Pleas or the Common Bench as distinct from 
the King's Bench. The function of the Exchequer had always 
involved some inquiries of a judicial character, and while it 
became a department distinct from othei-s it did not cease 
to he a court for revenue purposes. 

Long before the end of the thirteenth century we can 
see the three great common law courts as they existed until 
the Judicature Act came into operation in 1875. The King’s 
Bench dealt with all cases in which the king’s interest 
or jirerogative was concenied, the Common Bench with suits 
between subjects, the Exchequer with cases arising out of 
the collection of revenue. But the King’s Bench and Ex- 
* Stubba, Const. Hist., i. 601, 602. 
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chequer desired to enlarge their jurisdictions. It was useless 
to pass a statute in 1300 forbidding the Exchequer to deal 
with common pleas except in so far as they might touch 
the king or the ministers of the Exchequer. Fictions were 
introduced into the pleadings of each court, by which common 
pleas were brought within their cognizance, and while each 
retained its special business and some matters remained 
special to the Common Bench, all three courts became, in 
the fourteenth century, for most i)urposes accessible to all. 

But by the side of these Courts arose a department of 
government which was hereafter to ac([uire Important judicial 
functions. 

In the history of the gradual break-up of the Curia Regis The Chan 
the severance of the Chancery from the Exchequer was 
one of the most important incidents. Writs had hitherto 
issued from the Curia, but when the Chancery became 
a separate department such documents as required to be 
authenticated with the Great Seal would thenceforth issue 
from the Chancery, which was now the ofjicina hrevium. 

The Chancery, however, did not remain a merely adminis¬ 
trative department. When the three Common Law Courts had 
been developed out of the Curia there was still a residuary 
judicial power in the Crown. Those who were dissatisfied 
with the decisions of the Courts petitioned the Crown in 
Parliament, alleging error. Hence came the appellate juris¬ 
diction of the House of Lords. But there were those who 
did not complain that the Courts were wrong, but that 
they could not afford the needed redress. Such complainants 
petitioned the Crown in poison or the Crown in Council. 

I have described elsewhere the mode in which the Council 
dealt with such petitions, but at an early date it became 
customary, where the king’s grace might be vouchsafed to 
the petitioner, to refer the matter to the Chancellor. The The Chan- 
Common Law Courts could order the restoration of land, ^ 
and, in some cases, of chattels to the rightful owner, and 
could give damages for a contract broken, or injury sustained. 
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The Chancellor did not meddle with the more remote remedy 
of damages; his procedure went directly to the root of the 
grievances complained of. The Common Law Courts could 
say ‘ you shall pay or restore because of your wrongful act 
or omission.’ The Chancellor could say ‘ you shall carry out 
yonr undertaking—you shall refrain from your contemplated 
wrong.’ Thus where it was desired to enforce the per¬ 
formance of a contract, or to set aside a transaction induced 
by fraud, or to compel one who had undertaken the con¬ 
scientious obligations of a trustee to carry out the terms of 
his trust, the Chancery was the resort of the suitor. 

Equity. Thus arose equity, supplementing the common law, acting 
always m ])ersonam, not awarding damages, or touching pro¬ 
perty, set in motion not by writ but by bill containing a 
petition addressed to the Chancellor, whereupon the individual 
was summoned by writ of snbptem, and bade to do, on pain 
of attachment, what a just and honest man would be expected 
to do under the circumstances of the ease. Naturally the two 
systems came into conflict. 

Conflict of The vague summons by Si^hpmia with no cause of action 
shown was one of the earliest grounds of complaint: the evils 
of interference with the common law relating to land are 
recited in the preamble to the Statute of Uses. The ground 
of conflict in the succeeding century was the claim of the 
Chancery to restrain the successful suitor in proceedings at 
common law, by injunction, from taking the benefit of his 
judgment^. 

The gradual definition of equitable rules and procedure 
which was effected between the Chaneellorships of Lord 
Nottingham and Lord Eldon must not detain us: we are 
concerned with the composition of the courts, not with the 
law administered. 

The Courts In order to get a clear notion of the various jurisdictions 

for testa- j • . i c z-i 

mentary merged in the Supreme Court, we must touch upon a matter 

* See for a short and clear account of these struggles, Kerly, History of 
Equity, 112-I17. 
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which I shall have to deal with again later, and must mention 
a jurisdiction which is still in the main extraneous to the 
Supreme Court. 

The Ecclesiastical Courts when severed from the secular 
courts carried with them some matters of a secular character— 
wills of personal propert}’-, the administration of the estates 
of those who died intestate, and matrimonial causes. The and mati i- 
jurisdiction in these matters was, in the year 1857 \ tr^ns-causes, 
ferred to other tribunals, the Probate Court and the Court for 
Divorce and Matrimonial Causes. 

There remains but one more civil jurisdiction of those which 
now are merged in the Supremo Court. The Court of the The 
Lord High Admiral or his deputy had a customary jurisdiction, 
defined in the reign of Richard II' as relating to all manner 
of injuries committed at sea, not within the precincts of any 
county. It had a special jurisdiction conferred by commission 
to adjudicate on prizes of war and a criminal jurisdiction of 
which more hereafter. 


§ 2 . Courts of first instance in 1873. 

I have indicated the origin of the Courts which were 
merged in the Supreme Court of Judicature; I must pass 
over their history, the fictions by which the King’s Bench 
and Exchequer obtained a jurisdiction in suits between subject 
and subject, and the Exchequer an equitable jurisdiction into 
the bargain, the gradual simplifications of procedure which 
were effected between 1830 and 1873. 

I must confine myself to a bare account of the Courts, their 
jurisdictions and their judges as they existed in 1873, and 
I will confine myself for the moment to civil jurisdiction. 

The common law jurisdictions were those of the three great 
Common Law Courts. 

The Queen^s Bench was the first in rank of the Common The 

Queei 

Bend 


20 & 21 Viet. cc. 77 and 85. ’ 13 Rich. II, c. 5, and 15 Rich. II, c. 3. 
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Law Courts. There the Queen was always presumed to sit in 
person. It could deal with all suits between subject and 
subject, except such real actions as still survived. There were 
also certain matters special to the Court: the prerog-ative writ 
of Mandumus, commanding' magistrates, or others exercising 
inferior jurisdictions, to discharge a duty : proceedings com¬ 
menced by the law officers of the Crown having the elfect of 
the ancient writ ([no warranto, by which title to the enjoyment 
of an office could be tried. 

The Common Bench or Pleas had a general jurisdiction in 
suits between subject and subject, a special jurisdiction in 
some formalities which survived the abolition of the real 
actions and the practice of fines and recoveries, and a special 
jurisdiction by way of appeal from the decision of revising 
barristers, and in questions of law arising out of disputed 
returns under the Parliamentary Elections Act, 1868. 

The Court of Exchcipier lost its equitable jurisdiction in 
1841 ^ and was in 1873 a court of revenue and a court of 
pleas, dealing in the first capacity wdth the rights of the 
Crown against the subject, in the second, with all suits except 
such as were special to the other Common Law Courts. 

The Court of Chancery, from the time that the Court of 
Exchequer lost its equitable jurisdiction, had the exclusive 
dealing with the entirety of the remedies and rights which 
had grown up under its care. Efforts to apply equitable 
remedies in the Common Law Courts had failed of success. 

The Admiralty Court with a jurisdiction defined and ex¬ 
tended by 3 & 4 Viet, c. 65, and 24 & 25 Viet. c. 10, 
dealt with injuries committed and contracts wholly arising 
at sea, following rules derived in great part from the civil 
law. 


of Probate, The Court of Probate had absorbed all ecclesiastical and 


other jurisdictions to grant or revoke Probate of Wills or 


letter's of administration of the effects of deceased persons. 


of Divorce. The Court for Divorce and Matrimonial Causes absorbed all 


' 5 Viet. c. 5. 



Sect. i. § 2 .] THE OLD JURISDICTIONS. 417 

jurisdictions previously existing in such causes, and followed 
the procedure of the Ecclesiastical Courts, except as to the 
new law and practice, prescribed in 20 & 21 Viet. c. 85, con¬ 
cerning the dissolution of marriage. 

Each of the Common Law Courts, until the year 1 830, con- The muu 
sisted of four judges. A chief justice and three puiaiie judges 
in the King’s Bench and Common Pleas. A chief baron and Common 
three barons of the l^xcliequer. In 1830 a fourth judge was 
added to each Court, and a fifth in 1868. 

The Chancery, as a Court of justice, was manned, until the Chancery 
commencement of the jnesent century, by the Chancellor and 
the Master of the llolls, who, from being the chief of the 
Masters in Chancciy, and mainly concerned with the custody 
of documents, began in the time of Wolsey to discharge the 
functions of a judge, in aid of the Chancellor. But t he theory 
that he was the Chancellor’s deputy was so far sustained that 
be only sat when the Chancellor was not sitting’. 

Hence in 1813 it became necessary to create a new Court 
of first instance in Equity, that of the Vice-Chancellor of 
England. In 1841 the equitable jurisdiction of the Court 
of Exchequer was taken away, and two more Vice-Chancellors 
were ai)i)ointod. Thus in 1873 there were as Courts of first 
instance in Chancery, the Master of the Rolls, three Vice- 
Chancellors, and the Chancellor himself, who it uft the Chancery 
for judicial purposes ; for the other judges were merely instru¬ 
ments for discharging duties which the limits of human ca¬ 
pacity prevented the Chancellor from discharging in person. 

The Admiialty Court was presided over by a single judge, Adiuii.iUy 
but it was provided in 3 4 Viet. e. 65 that the Dean of 

Arches might sit for the judge, and as a matter of fact the 
Dean of Arches and the judge of the Admiralty Court were 
the same person. The functions of the Dean of Arches fall 
under another section. 

* Theie seems to have been some dispute as to the jurisdiction of tlie 
Master of the Kolls, and after he had acted for two centuries as a judge an 
Act was passed (3 Geo. II, c. 30) to settle all doubts on the subject. 

VOL. II. E e 
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Probate. The Act which constituted the Probcate Court empowered 
the Queen to appoint a Judge of the Court: and the Act 
Divorce, which constituted the Court of Divorce and Matrimonial 
Causes mtinned it with a staff consisting of existing judges, 
of whom the Judge of the Court of Probate was to be the 
Judge Ordinary. 


§ 3 . Courts of intermediate apjwal in 1B73. 


'riie Ex¬ 
chequer 
Chamber. 


The Court 
of \pi)pal 
ill Chan¬ 
cery. 


The full 
iiKitri- 


Prom all these Courts, except the Admiralty and Probate 
Courts, there was an intermediate appeal, before reaching the 
Court of final appeal. 

From the three Common Law Courts, error or appeal lay to 
the Exche(iucr Chamber \ a Court constituted by il Geo. IV. 
and I Will, IV. e. 70, and composed of judges from those two 
Courts whose decision was not in (question. 

From the Courts of first instance in Chancery an appeal lay 
to the two Lords Justices of Appeal sitting with or without 
the Chancellor. This Court came into existence in 1851 to 
relieve the Chancellor, who till then was the sole intermediate 
Court of appeal between the Courts of first instance in equity 
and the House of Lords, where he would also be required to 
preside. 

From the Admiralty there was no intermediate appeal. 
Cases went direct to the final appellate jurisdiction of the 
Cro\\n in Chancery, under 25 Hen. VIII. c. 19 and 8 Eliz. 
c. 5. This jurisdiction was transferred to the Crown in 
Council in 1832b 

From the Probate Court appeal lay directly to the House of 
Lords 

From the Court for Divorce and Matrimonial Causes appeal 
lay from the Judge Ordinary to the full Court, whose decision 


' The Court of Exchequer Chamber was first constituted a Couit of Error 
by 17 Eliz. c. 8, berange the long intervals between sessions of Parliament 
caused delay in getting decisions from the House of Lords. 

“ 20 & 21 Viet. c. 77. s. 39. ’ 2 & 3 Will. IV, c. 92. 
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was to be final, save in the case of a petition for dissolution of monial 
marriage, when ap2)oal lay thence to the House of Lords b causes. 

§ 4 . Criminal Jnrmlictimis. 

The Courts of Criminal jurisdiction which arc merged in 
the Supreme Court, are those of the Queen’s Bench, the 
Admiralty, and certain others with which I will presently 
deal. 

The Queen’s Bench on its Crown side, as distinguished from The 
its Plea side, could take cognizance of all crimes, or of all Bench, 
things done against the Queen’s Peace. It could do this, and, 
with certain limitations, could bring up all indictments from 
other jurisdictions by writ of certiorari. 

The Court of Admiralty had a jurisdiction over crimes com- The 
mitted on board shij^, either on the sea or in the main 
stream of great rivers below bridge. But this jurisdiction 
had become practically unimportant, for by 24 & 25 Viet, 
cc. 96, 97, 98, all indictable offences committed at sea within 
the jurisdiction of the Admiralty of Great Britain or of Ireland, 
arc to be deemed the same in character and liability to 
punishment as though they bad been committed in England 
or Ireland. 

§ 5 . The Circuit Comnimions. 

The great courts of common law jurisdiction civil and 
criminal were localised, or rather centralised, at Westminster. 

But to bring all these matters to Westminster to be tried 
was hard alike on the criminal and the suitor. 

Hence came the Courts held under Commissions, on which The Com- 
the judges were sent their itinera or circuits. missions 

Of these there were and still are three the Commissions 

* 20 & 21 Viet. c. 85. sa. 55, 56. The full Court waa the Chancellor, the 
chiefs of the Common Law Courts, the senior puisne judge of each Court, and 
the judge of the Probate Court. 

^ The judges on circuit are sometimes said to sit in virtue of five commis¬ 
sions, made up by the addition ot commissions of nisi priua and of the peace. 

But all the judges of the Supreme Court are in the commission of the peace 
for all counties, and nisi prius is an incident of the Commission of Assize. 

E e 2 
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of Assize, of Oyer and Terminer, of Gaol Delivery. The first 
conferred a civil, the two last a criminal jurisdiction, 
ot Assis-c, The commission of assize, as its name implies, was designed 
in its origin for the trial of tire real actions, but the judges 
who were sent on these commissions were, very early, given 
power to try other issues and the juries who were summoned 
to Westminster for the trial of such other issues were summoned 
condif ionally, nitti prhis, unless before the date of summons the 
justices commissioned to take assizes should come into the 
county. 

Hence the commission of assize, in Elaekstonc’s time, had 
come to mean, in practice, a duty to try ‘ common issues at 
nki j.r'uis, hardly anything remaining of the real assizes except 
the name.’ 

ot Oiiei The commi.ssion of oper and terminer directs the judges 
'Tci'unnci, therein named, or any two of them, the serjeants, Queen’s 
Counsel, and other oflicei-s of the Circuit, to ‘ inquire, hear, and 
determine ’ concerning treasons, felonies, and misdemeanours 
within the counties named, ‘ as trcll within the liberties as witli- 
yicaiii The commission of (jaol delivery is addressed to the 

' Stilt. Wcbtniinstor 2iul, 13 Ed.T,c. 30. ‘Before the end of Edward the 
Third's reign, .a series of cn.actinents coinincncing with Magna Ch.irta, 
including the Ordin.ance tor .Tustices, 20 Ed. Ill cc. 1-6, and ending with 
42 Ed ITT. c II, had confcirod upon the justices of assize extensive powers of 
control over the .authorities of the counties thioiugh which they passed (see 
Crompton on Couits, 206, et seq.), complete jurisdiction over all ciiiniual cases 
(the highest in constitutional impoitancc), exclusive jurisdiction over ceitain 
real actions, concurrent jurisdiction with the Courts at Westminster to give 
judgment in others, amJ the power of trj/uuj at the most important stiaje all 
canei's Ilf the t'ointg of We!>tminrter wherein quedimix wcie to be fneit in the 
count)}/, which, under the old law of venue, involved almost every disputed 
question of fact t.ikiiig place elscwheie than in London .and Middlesex. The 
Statutes which conferred these large powers and extensive jurisdiction before 
the end of the reign of Ed III. aie Magna Clnirta, c. 12, Westminster 2nd, c. 
30, Statute of Justices of Assize, zi Ed. I, 27 Ed. I cc. 3, 4, 12 Ed II. cc 3, 
4, 2 Ed. III. cc 2, 16, 4 Ed. III. cc. 2, II, 12,5 Etl- c. 14,14 Ed. III. st. 
I. c. 16, 9 Ed. III. St. I. cc. 4, 5, 20 Ed. III. cc. 1-6, and 42 Ed. HI. c. ii.’ 
per Willes J. ej paitc I'einamtez, 10 C. B., N. .S., 46. 

' A Liberty is a district over which the Crown has granted loan individual 
or liis Iiailitt’ the execution of legal process exclusive of the sheiiff. Means 
are taken at the present day to prevent inconvenience arising from such 
privileges. 
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same persons, and bids them ‘deliver the gaol of - of the 

persons therein being.’ 

The practical difference between the two commissions seems 
to be that the first is to inquire, hear, ami determine, and thus 
requires a presentment hy a grand jury before the judge can 
act. Thus he can only proceed on indictment found at the 
same assizes, whereas the commission of gaol delivery enables 
the judge to clear the gaols of such prisoners as he may there 
find b 

For Middlesex and the suburbs in Kent, Surrey, and Essex, 
standing commissions of oyer and terminer and gaol-delivery 
have been issued since 1834, and judges sit monthly, in virtue 
of these commissions, to try prisoners at the Central Criminal 
Court or Old Bailey 

Disputed questions of law arising in trials at nisi prins, Appeal m 
whether before commissionei*s of Assize or judges at West- 
minster, went to the Court, in whieh the suit was begun, 
sitting %n banco ; thence in the course described above to the Civil 
Exchequer Chamber and the House of Lords. 

Disputed questions of law arising out of trials of indicted Criminal, 
persons might, and still may, he taken (i) by writ of error, 
where error was apparent on the record, to the Court of 
Queen’s Bench, and thence to the Exchequer Chamber and the 
House of Lords, or (a) by reservation of a case to the ‘ Court for 
Crown Cases reserved,’ whose decision was final. This court 
was constituted by ii & la Viet. c. 78, and consisted of the 
justices of either Bench and Barons of the Exchequer or any 
five of them, of whom one must be the chief of one of the 
three courts. It rested with the judge who tried the case to 
reserve a question of law, and he might only do so when the 
prisoner was convicted. 

* The editions of Blackstone’s Commentaries contain a Record of an indict¬ 
ment and conviction for manslaughter. The indictment is found a true bill 
by a grand jury before a judge sitting under a commission of oyer ami 
terminer. The .arraignment, trial, conviction and sentence take place at 
the next assizes under a commission of gaol delivery. 

2 4 & 5 Will. IV, c. 36 . 
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There ia no appeal from a finding of facts in a criminal 
case save to the Home Secretary. 

It only remains to note certain ancient local Courts, the 
Court of Pleas at Durham, of Common Pleas at Lancaster, 
which hy virtue of the jura regalia once granted to the lords 
of these counties palatine enjoyed a jurisdiction separate from 
the Westminster Courts. 

We may now consider the elTect of the Judicature Acts 
of 1873) i^75j upon the jurisdictions vvitli which wo have 
dealt. 


Section II. 

The Supreme Court of Judicature, 

^ 1 . Fusion of Jurisdictions. 

We have now in slight and imperfect outline obtained a 
geneml view of the Superior Courts as they existed in 1873, 
when the Judicature Act was passed, and until November, 
1875, when it came into ojicration together with the 
Amending Act of 1875. 

We have before us the Chancery: the three Common Law 
Courts, from which judges went as commissioners on circuits 
to try civil cases commenced at Westminster and criminal 
cases arising in the counties where the commission was 
executed : the Admiralty, Probate and Divorce Courts, with 
their respective jurisdictions, and the intermediate Courts of 
Appeal from these various Courts of first instance. 

The Judicature Act (1873) in its first section took all 
these Courts and consolidated them into one Supreme Court 
of Judicature. 

It then cut this Com-t into two permanent divisions, a 
High Court of Justice, and a Court of Appeal: and pro¬ 
ceeded to confer jurisdictions upon each. 

To the High Court of Justice was given all the juris¬ 
dictions previously exercised by— 
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The High Court of Chancery, as a Court of Common Law 
and of Equity: 

The Courts of Queen’s Bench, Common Pleas, and 
Exchequer: 

The Courts of Admiralty, Probate and Divorce : 

The Courts created by Commissions of Assize, Oyer and 
Terminer, Gaol Delivery, or any such Commissions: 

The Palatine Courts of Pleas at Lancaster and Durham. 

To the Court of Appeal was given the jurisdiction and to Court 
powers of the Lord Chancellor and Lords Justices of Appeal in 
Chancery, of the Court of Exchequer Chamber, and of the 
Privy Council in Admiralty ap])eals. 

§ 2 . Divisions of Supreme Court. 

We thus have two divisions of one great Court. The first 
exercising a general jurisdiction, civil and criminal, as a Court 
of first instance, and of appeal from inferior Courts: the other 
exercising a general appellate jurisdiction in civil cases from 
the decisions of the first. 

Thus is concentrated, in one Court, equity and common Coucentra- 
lawj the ecclesiastical and statutory jurisdictions enjoyed by 
the Coui-ts of Probate and Divorce; the civil and criminal 
jurisdictions of the Court of Admiralty; the power to compel 
by mandanms the discharge of a public duty by persons or bodies 
on whom such duty may be cast: the power to restrain by 
hibition an excess of jurisdiction by inferior Courts: the power by Original. 
certiorari to take cases from them and bring them before itself. 

And these wide powers include the criminal jurisdictions of 
the Court of Queen’s Bench, of the commissions of oyer and 
terminer and gaol delivery^ and of the Court for Crown Cases 
Reserved. 

The Court of Appeal has not only an appellate jurisdiction Ajjpellate 
in civil cases from decisions of the High Court, and, where ?. 47. 
error of law appears on the record, in criminal cases, but from s. 48. 
jurisdictions outside the High Court, in matters of lunacy, of 
bankruptcy, in cases arising in the Chancery Court of the 
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r'ounty Palatine of Lancaster, and in the Court of the Lord 
Warden of the Stannaries. 

§ 3. Divisions of the High Court. 

The Stipreinc Court is divided into a High Court and a 
Court of Aj)peal: the Ilig-h Court is itself divided for the 
sake of convenience, and business of a special character is 
assigned to each Diiision of the Court. 

In the llrst instance there were five sueh divisions:— 
Chancery ; Queen’s Bench ; Common Pleas ; Exchequer ; Pro- 
hate, Divorce and Admiralty. But in j 88[ the Queen by 
Older in Council exorcised a power conferred on her by the 
Act of 1873 and merg’ed the Common Pleas and Exchequer 
Divisions in that of the Queen’s Bench. 

The business assigned to each Division corresponds fo its 
ancient jurisdiction, but the change eflcctod by the Act is 
marked in two ways, (i) Any judge may sit in a Court 
belonging to any Division, or may take the place of any other 
judge, (a) Any relief which might be given by any of the 
Courts whose jurisdiction is now vested in the Supreme Court, 
may be given by any judge or Division of the Supreme Court: 
and any ground of claim or defence which would have been 
recognised in any of the old Courts may be recognised in 
any Division or by any judge of the new Court. Where 
rules of equity, common law, or admiralty conflict, the Act 
states which rule is to prevail in the future, and in cases not 
specifically provided for enacts that, where law and equity 
conflict, equity is to prevail. 

But this is not the place to discuss the law administered or 
procedure adopted in the Supreme Court, further than is 
necessary to explain its constitution. I will note the points 
in which it comes into contact with the cential executive. 

§ 4. The Judges of the Supreme Court. 

The High Court consists of three divisions containing 
une<]ual numbei-s of judges. The Chancery division consists 
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of the Lord Chancellor, who presides, and five jiid<j[-es. The 
Queen’s Bench division contains the Lord Chief Justice of 
Engdand, who presides, and fourteen judges. The Probate, 

Divorce and Admiralty division has but two judges, the 
President and another. 

All these judges, save the Chancellor,are appointed by letters Their ap- 
patent under the great seal on the advice of the (^diancellor. P^'Untut. 

They aie retpiired to take the judicial oath and there- Their 
after hold olRco during good behaviour, but may be dis¬ 
missed on address of both Houses of Pailiament. They are 
a})pointed to spceilic divisions of the High Court, but any one 
may sit for another in any divisional court and the Queen 
may, by sign manual warrant, transfer a. judge permanently 
from one division to another ^ 

The Court of Appeal consists of the Master of the Rolls and s. 31^1873'. 
five Lords Justices similarly appointed. It usually sits in two Lords 
divisions of three judges, but for certain purposes two will Appeal! 
suffice. 

The Queen continues to issue the commissions under which The circuit 

... nil •• Commi.s- 

the judges went cireuit before 1075, bv\t the commissioner hionern, 
acting under such commission is to be ‘ deemed to constitute 
a court of the said High Court of Justice.’ His powers are not 
therefore limited by the terms of this commission, for he can do, 
in respect of the matters brought before him, everything that 
a judge of the High Court sitting* at Westminster could do. 

The Judicature Act of 1875 conferred power on the Queen 
by Order in Council to alter the circuits, and two subsequent 
Acts gave powers of the same character for grouping counties 
for the purpose of Winter and Spring Assizes. The circuits 
liave undergone more change by this means in the last sixteen 
years than at any time since the reign of Henry II. 

The same Act gives power to the Queen by Order in Council, s. 17(1875). 
on recommendation of the Chancellor and certain of the Rules of 
judges, to make rules regulating the pleadings, practice, and 
procedure of the Supreme Court. The power thus given and 

1 47 & 48 Viet. c. 61. s. 6. “ 36 & 37 Viet. c. 66. s. 31. 
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the authority under which the rules are to Ije made has been 
modified by s. 17 of the Apf>el]ate Jurisdiction Act (187^) 
s. 19 of the Judicature Act of 1881. The rules when made 
must be laid before both Houses of Parliament within forty 
days of making', or of the beginning of the next session after 
their making, and come into force unless within the next 
forty days cither House addresses the Queen to annul them. 
Under these provisions an elaborate code of procedure was 
drawn up in 1 883 and is still in force. 

' 75(‘^73''- A Council of Judges of the Supreme Court should meet 
annually to consider defects and proposed amendments in the 
administration of justice, and report the same to the Home 
Secretary for the consideration of the Executive. 


Section III. 

Courts of Inferior Jurisdiction. 

§ 1 . Ciril Courts. 

Until 1846 justice in civil eases was, as a rule^ only to be 
obtained at Westminster, or by means of an action begun at 
Westminster and tried under a commission of assize on circuit. 
Local The ancient county court had ceased to exercise any juris- 

iorT*tV46, The local courts were either courts in chartered 

towns ^ with limited powers, or courts of request, bearing the 
old title of the Court of Requests at Whitehall, but existing 
by virtue of slatute, to meet the needs of suitors, in towns 
which were willing to i)ay for such a convenience. 

The In 1846 Avas passed the first County Court Act, whereby 

Comt\^ the country was divided into circuits to each of which was 
assigned a local Coiut of Record. This Court was intended to 

’ Such Couits of Record existing by virtue of special Acta were; The 
Mayur’a Court of London; The Passage Court of Liverpool; The Hundred 
Court of Record of Salford ; The Chancellor’s Court in the University of 
Oxford, Courts existed by charter in Bristol (the Tolzey and Pie Poudre 
Court!, Derby, E^ete^, Kingston upon Hull, Newark, Noithauipton, Norwich, 
Peterborough, Preston, Romsey, and Southwark. VVilaoii, Praedee of the 
Supreme Couit [ed. p. 121. 
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enable small debts to be recovered cheaply and by a uniform 
mode of procedure. They were limited in jurisdiction by the 
amount of the sum recoverable and the character of the action 
brought. But they have gradually acquired from Parliament 
an extended jurisdiction in both respects, and are now not so 
much a relief to the poor suitor as to the judges of the High 
Court. But into this matter we need not enter. The judges 
of the County Courts are appointed and may l)c dismissed by 
the Lord Chancellor, who may, with the rule committee of the 
judges, make rules for their procedure. An appeal lies from Appeal 
their decision to the High Court of Justice, and the statutes toHi^li 
respecting them have been consolidated by an Act of i8H8 
(51 & 52 Viet. c. 43). 

§ 2 . Criminal Courts. 

The inferior criminal jurisdictions are those of the Justices 
of tho Peace trying indictable offences at Quarter Sessions or 
exercising a summary jurisdiction. 

Every county has its commission of the peace, but there are The Com- 
some exceptional cases. The three Ridings of Yorkshire and the Peace [ 
the three divisions of Lincolnshire have separate commissions, 
and there are, here and there, some Hiberiies’ or excepted juris¬ 
dictions, corresponding to the 'peculiars' of the ecclesiastical 
world. On this commission are placed all the judges of the 
Supreme Court, all the members of the Privy Council, and 
such persons, being qualified by ownership of land or occupa¬ 
tion of a dwelling, worth £joo a year, as the Queen, acting 
through the Lord Chancellor on the recommendation of the 
Lord Lieutenant, may choose. The Lord Lieutenant is, in 
practice, the Custos Rotulorum, the chief of the justices, and 
keeper of the records of the county. 

I have elsewhere spoken of the administrative functions of the Justice 
the justice of the peace. His judicial duties are twofold. At peace. 
Quarter Sessions, held four times a year, the justices of the 
peace form a court to try indictable offences with a jury, and 
to hear, without a jury, appeals from justices sitting as courts 



428 THE CEOWN AND THE COURTS. [Chap. X. 

of summary jiirisdiction, and on matters of rating* and licens¬ 
ing, and the administration of the poor-law. The chairman, 
elected by the justices, takes the part of the judge at a 
criminal trial, but he is only the presiding officer and spokes¬ 
man of the justices who form the court. 

The summary jurisdiction of magistrates rests entirely upon 
statute, is exercised in petty sessional divisions, and must be 
exercised by two justices sitting together^. 

It may explain what has just been said if I deal parenthetic¬ 
ally and briefly with the person tried and his possible offence. 

Certain offences can, and others cannot, be summarily 
punished. 

I’roucdure A man may commit or be suspected of having committed an 
oflencc that cannot be summarily punished. A single justice 
of the peace may then, after a preliminary examination, take 
such steps as will ensure that he is at hand when wanted for 
trial. This is done by commitment to prison or by taking 
bail for his a])j)earance. An indictment is then framed. The 
offence may be f riable at Quarter Sessions or it may be of 
a class reserv('d for a judge of the High Court sitting on Com¬ 
mission. In either case a grand jury is charged by the 
presiding judge, and finds whether or no the indictment is 
a true bill. If it finds in the affirmative the prisoner is 
arraigned, tried, and found guilty or not guilty on the verdict 
of a petty jury. 

r.y what There are then certain offences which may be tried by sum- 

tiiable. mary jurisdiction, by tw’o justices sitting without a jury at 
petty sessions. Others cannot be so tried, but may be tried 
at Quarter Sessions with a jury. Others again can only be 
tried by a Commissioner on circuit or judge of the High Court. 
And there is yet another class of offences, where the prisoner, 
at his option, may be summarily tried by two justices at petty 
sessions, or committed for trial at Quarter Sessions or Assizes. 

Appeals. But as regards the connection of inferior and central juris¬ 
diction in criminal cases it is enough to say that an appeal 
‘ See Summary Jurisdiction Act (i879\ 4^ & 43 Viet. c. 49. 
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lies from a Court of summary jurisdiction not only, uuder 
certain conditions, to Quarter Sessions, but under other con¬ 
ditions directly to the High Court. 

The appeal to Quarter Sessions is statutory, as is also the Interveu- 
appeal from Quarter Sessions to the High Court. But the 
High Court may he moved directly by apjdication for a writ 
of reriioran to quash orders in which justices had no jurisdiction 
or for a writ of mamlamus to compel justices to discharge a 
duty cast upon them. 

The borough magisl racy must be distinguished from that of The 
the County. Some boroughs have no Comniission of the 
Peace. They then fall under the juri-^diction of the shire 
Some have a Commission of the Peace but no Quarter Sessions. 

Their justices then can only exercise a summary jurisdiction. 

Some have a Court of Quarter Sessions, but here the boroiigh 
justices do not, as in the County, act as judges: the borough 
pays and the Queen appoints a Recorder, a barrister of not The 
less than five years’ standing who with a jury of the borough 
tries such cases as are not reserved for the superior Courts. 

The Stipendiary magistracy is an institution which took its The Sti- 
rise in the metropolis, where a number of jurisdictions con- 
verged. The City of London, the City of Westminster, the 
Liberty of the Tower, each had a separate Cftmmission of the 
Peace, and the rest of this aggregateof houses would fall under 
commissions for Kent, Middlesex, Surrey, and Es.sex. 

To meet the difficulty a series of Acts has constituted a in the Mi- 
body of paid magistrates, each of whom is in the Commission 
of the Peace for the four counties named, for Hertfordshire, 

Westminster, and the Liberty of the Tower. They are twenty- 
three in number, sitting in thirteen coiu-ts. They do not sit 
together, but each has the power of two justices where two 
are needed for any judicial act. 

For Middlesex also Quarter Sesaions are held twice a month, The 
and the County Bench is i)resided over by a paid assislant 
judge. 
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Other towns have stipendiary mag-istrates with like powers, 
hut unlike the London police magistrates who are paid partly 
by the County of Middlesex, partly by the nation, the local 
stipendiary is paid by the locality. 

All alike are appointed by the Crown on the advice of the 
Home Secretary, and hold office so long as the Queen is 
pleased to retain them in the commission of the peace. 

Section IV. 

CorUTS OUTSIDE THE SUPKBME CoURT. 

There are Courts which do not form part of the Supreme 
Court nor does A})peal lie from them to that Court. 

But all, save two, are drawn together into one or other of 
the (neat Courts of Final Appeal. The two exceptions are 
the Coiu't of the Lord High Steward and Court,s IMartial. 

^ 1. Anomaluuit erimhial Jurisdictions. 

A peer is entitled to be tried by his peers, if indicted for 
treason, felony or misprision, that is deliberate concealment of 
treason or felony. If the trial takes place out of session it 
takes place in the Court of the Lord High Steward, a peer 
appointed to the office kac vice by the Crown, by letters 
patent under the Great Seal with commission to try the 
offence. The Lord High Steward is then required by 7 Will. 
Ill, c. 3, to summon all peers who have a right to sit and 
vote, twenty days before the trial. He presides and deter¬ 
mines finally any legal questions that may arise. The verdict 
of the majority (so as it be twelve in number in case of a 
conviction) decides. 

If Parliament is sitting a Lord High Steward is appointed 
in like manner, but he is then only a presiding officer, standing 
in relation to the other peers as the chairman of Quarter 
Sessions to the other justices of his Bench. 

This Court seems to stand in no relation to the other Courts 
of law, except in so far as the indictment is found in an ordinary 
Court, and the accused peer may there plead a pardon. 



Sect. iv. § 2.] COUETS OUTSIDE THE SUPEEME COUET. 431 


Courts Martial are also avowedly outside th; ordinary Couru 
course of law. But they are so far subject to the Supreme 
Court that they can be kept within the bounds of their 
limited jurisdiction by writ of prohihUiou: are liable to ha\'c 
a matter removed from their cognizance by urit of ca Itoran, 
if it be one in which they intrude on the jurisdiction of 
the High Court; may be ref]uircd by writ of haueas corpus 
to set free a person improperly detained in cuitody: may 
find their members made liable to actions for da mages if they 
act in excess of their jurisdiction to the injuiy of another. 

But the Courts Martial arc exceptional Courts permitted 
every year for a year by the Army Act. While it acts within 
its jurisdiction no ai)]ieal lies save to the superior authority, 
or to the Crown, who by Statute may confirm its sentence 
or send it back for I’evision. 

§ 2 . Ecclesiastical Courts, 

The Ecclesiastical Courts are different. They too are Their con- 
liable to restraint upon excess of jurisdiction by writ of^uht-wi- 
prohibition, but for the purpose of giving effect to their 
sentences they must have recourse to the procedure of the 
High Court, and they lead up to the Final Court of Appeal 
in the Judicial Committee of the Privy Council. I will 
not deal with the history of the Ecclesiastical Courts from 
the time that the Conqueror severed them from the secular 
Courts. It will perhaps be sufficient to note the jurisdiction 
which they exercised in 1832, as being in point of power, 
though not perhaps in point of use, their mediaeval jurisdiction; 
and then to note the changes which have since taken place. 

‘ The Ecclesiastical Jurisdiction,’ so ran the report of the Eccle- Their 
siastical Courts Commission of 1832, ‘comprehends causes of a 
Civil and Temporal nature ; some partaking both of a spiritual 
and civil character; and, lastly, some purely spiritual. 

‘ In the first class are testamentary causes. Matrimonial causes in tem- 
for separation and for nullity of marriage which are purely 
questions of civil right between individuals in their lay character, 
and are neither spiritual ncr affecting the church establishment. 
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mixed, ‘ The second class comprises causes of a mixed description, ns 

suits for Tithes, Chui-ch Kates, Seats, and Faculties, 
and ‘ The third class includes church discipline and the correction of 

eaives"^^ offences of a S 2 nriliial kind. They are proceeded upon in the way 
of criiiihutl suits pro salute animae, and for the lawful correction of 
nianners. Anioni^ these are offences committed hy the Clergy 
themselves, as neglect of duty, immoral conduct, advancing 
doctrines not conformable to the Articles of the Cluirch, suffering 
dilapidations and the like offences : also by Laymen, such as 
brawling, laying violent hands and other iireverent conduct in the 
church or clnnchyard, violating churchyards, neglecting to repair 
ecclesiastical buildings, incest, incontinence^ defamation ; all these 
are termed causes of correction, except defamation which is of 
an anomalous character. 

‘Thesis offences aie punished by monition, penance, excommuni¬ 
cation, suspension ah inijressu eccledue, suspension from office, and 
depri\ atioii b’ 

Cliangos The reduction of these topics lias been consideiable since 
since 1832. Testamentary and inatiimonial causes were removed to 

the courts constituted by 20 & 2i Viet. cc. 77-85, and are 
now dealt with in the Probate, Divorce and Admiralty 
Division. Suil,s for defamation were abolished by 18 & 19 
Viet. c. 41 ; proceedings against laymen for brawling by 23 
& 24 Viet. e. 32 ; church rates have ceased to be compulsory ; 
tithe has been commuted for a rent-charge; liability for 
dilapidations depends on an order to be made by a bishop ; and 
jurisdiction in cases of pcijury has been inferentially removed 
to the temporal courts^. 

But w’e will now' go to the courts by which this jurisdiction 
is administered. 

Tlie Arch- The Court of the Archdeacon is the lowest in the scale of 
Court" * ecclesiastical courts. In jurisdiction it would seem to be 

competent to deal with all such cases as might go before the 
bishoji’s court, but in ju-actice the cases in which the Arch¬ 
deacon’s Court has been called upon to exercise its functions 

* Report of Eecleiiastical Courts Coinmisbinn, 18.32, set out in Iliitorical 
Appendix to the Ecclesiastical (Courts Commission, 1883, vol. i. p. 193. 

^ Phillimore v. Machon, L. R, i P. D. 481. 
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are rare in modern times*. The judicial powers of the arch¬ 
deacon seem to be exercised in a summary way over matters 
connected with I’epairs of church building-s in his archdeaconry. 

These he may visit every year, and must visit once in three 
years. 

The court of the Bishop or Consistory Court is next in The 
order of the Com is Christian, or ecclesiastical courts. 

As to this court we must note two things, of which the • 
first is the mode in which justice is there administered. 

When the business of the spiritual courts grew, as it did 
rapidly after the Conquest, the bishops found that the judicial 
work east on them was so far in excess of their powers that 
the courts of the archdeacons were acquiring more business and 
jurisdiction than was consistent with the authority of the bishop. 

Hence they delegated their judieial work to professional Delegatio 
lawyers, their officials, chancellors, commissaries, or vicars- tion», 
general. Such an officer was first appointed to hold at the 
pleasure or for the life of the bishop, then he came to hold for 
his own life, and in the last century it became the practice to 
make the appointment by letters patent under the seal of the 
diocese. 

The l)i an and Chapter in most dioceses ratify the appoint¬ 
ment of the Chancellor or Vicar-General and the bishop is 
thus excluded from resuming a power once delegated ; but in beyond n 
some dioceses the bishop reserves eei-tain matters to be dealt ' 

with by himself^. 

* Philliuiore, Ecclesiastical Law, i. 242, 3, 

“ The Vicar-General seems to be the exponent of the more especially 
spiritual jurisdiction of tlie Bishop, Tlie Chancellor of the Diocese is de¬ 
scribed in patents as ‘ Vicar-General in spiritu.ils and principal ofBcial.’ It 
appears from evidence given, before the Ecclesiastical Courts Cuminission 
(Report, vol. ii. p, 83) that the Vicai-General exercised the bishop’s jurisdiction 
over the clergy, while the principal official dealt with contentious cases and 
those of a temporal character. 

In the case of bishops the offices are held by the same person; but the 
principal official and Vicar-General of an Archbishop are two different 
persons, and in the Court of Audience the Vicar-General represents the 
Archbishop. 

® See the patents of the officials principal &c. of the provinces and dioceses 
of England and Wales, Eccl. Courts Commissioa, vol. ii. pp. 659-698. 

VOL. II. P f 
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The second ]M)int to note is the effect of two statutes of 
• the present rei^n upon the jurisdiction of the bishop. 

TheChnrch The Cliurch Discipline Act, 1840 (3 & 4 Viet. e. 86), 
provides a mode of dealings with offences, by persons in 
orders, against the laws ecclesiastical, or with scandal or 
report attributing such offences. 

itsreiiulre- The bishop in whose diocese the offence is alleged to hav^c 
iiioceduie, hocn committed may appoint a commission of live, of whom 
one must be his vicar-general, or an archdeacon or rural dean 
of the diocese. They may impiirc, take evidence on oath, and 
report to the bishop. If there is found to be a priuid facie 
case, the matter passes into the hands of the bishop in whose 
diocese the accused clerk is beneficed, wherever the offence 
may have been committed. The bishop may, before the 
cornnussion has sat or reported, deal with the matter with 
the consent of the accused ; or he may after report try the 
case himself with three assessors, or he may send the case by 
h'lters of rcciuest to the court of the province, that is to the 
Archbishop’s Court. 

The Act has alfected the jurisdiction of the bishop in more 
ways than one. Directly, it supersedes all other modes of 
trying clerks for ecclesiastical offences, and requires the bishop 
to try the ease in person, thus limiting his power of acting 
through a vicar-general or commissary. Indirectly, by giving 
pow'cr to send such cases to the provincial court, it has suggested 
the constant use of such a pow'cr, and so has brought into 
disuse the diocesan jurisdiction over such offenders. 

The I’liWic The Public Worship Act, 1874, creates a procedure for 
^oulnp against the ceremonial law of the church: enabling 

the archdeacon of the archdeaconry, the churchwarden, or 
three parishioners of the parish, wherein the alleged offence 
has taken place, to make a representation to the bishop. The 
bishop may hold that no proceedings should be taken, or he 
may, if both parties will accept his decision without appeal, 
hear and decide the case. Otherwise it must be tiarsrnitted 
to the court of the province: with this we have now to deal. 
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The Provincial Court is the Court of the Archbishop of The Court 
the province. In the province of Canterbury until 1857 Provfne<- 
there were four such courts. Canter- 

(a) The court of the official Principal of the Archbishop of the 
decided cases on appeal from the diocesan courts; and cases of 
first instance either because sent by letters of request, or, before 
the Reformation, in virtue of the Icgatine authority of the 
archbishop. 

The official principal was the Dean of Arches, so called 
because he held his court in Bow Church (Sancta Maria de 
Arcubus), thus taking the title of a subordinate judge whose 
office he absorbed. 

(^j) The original Court of Arches, dealing with cases arising of the 
in the thirteen parishes of London which were exempt from 
the jurisdiction of the Bishop of London and were ‘ peculiars ’ 
of the Archbishop. 

(cj The Court of Audience, which dealt with matters of personal 
reserved by the Archbishop for his personal jurisdiction tion, 
These he decided for himself with the aid of assessors, or, if 
his vicar-general acted as judge, he acted not in his own name 
but in that of the Archbishop. 

(('/) The Prerogative Court, which exercised the testa- of civil 
mentary and matrimonial jurisdiction vested in the Church tion, 
Courts. Most of the business thence arising was done in the 
Piovincial Courts, though the Diocesan Courts could deal with 
such cases. This jurisdiction was taken away in 1857, and 
conferred on the newly-constituted Probate and Divorce 
Courts. 

The Courts of the Province of York were the Chancery of York. 
Court, and, before 1857, the Prerogative Court; the former 


* It is presumably in the Court of Audience that tlie Archbishop sits as a 
judge of first instance to try a suffragan bishop of the province. For though 
his Grace the Archbishop in the judgment in which he decided in favour of his 
jurisdiction in the recent case of jReatl v. Tlii^Bishop of Lincoln speaks of the 
Court of Audience as distinct from the Court ip which he then presided, it is 
not easy to see what other provincial Couit would be appropriate. 

F f 2 
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exercising the appellate and original jurisdiction in eccle¬ 
siastical matters. 

'I'lie The mode of appointment of the officials principal of the 

princ'ipal. two provincial courts has been altered by the Public Worship 
Act of 1874. Before that Act each Archbishop made his ap¬ 
pointment by letters patent under the archiepiscopal seal, the 
person designated having previously subscribed to the Thirty- 
nine Articles. 

The Act of 1874 providerl that the judge created for the 
purposes of the Act should be appointed by the two arch¬ 
bishops, but that their appointment needed confirmation by 
the Sign Manual Warrant'of the Queen ; and further that the 
judge so constituted should, as the places of officials principal 
in each province became vacant, enter upon those offices 
ex officio. 

Thus the appointment of their officials principal by the 
two archbishops is made subject to the aj)j)roval of the Crown. 

Here we must leave tlio Ecclesiastical Courts till we take 
them up again in dealing with the Court of Pinal Ai)peal. 

I must pass briefly over the courts in Scotland, Ireland, and 
the Colonies. I have touched elsewhere upon those of the 
Channel Islands and the Isle of Man. 


§ 3 . Courts of Scotland, 

i>f Scotch Court of Session corresponds in Scotland to the 

Supreme Court of Judicature in England. It is the highest 
civil tribunal, and the jurisdictions of other Scotch Courts, 
though not so completely merged in it as are similar English 
jurisdictions in that of the Supreme Court, have come to be 
exercised by its members. 

The Court consists of a Lord President, a Lord Justice 
Clerk, and eleven Lords Ordinary. It is divided into an 
Outer and an Inner House. The Inner House sits in two 
divisions of four judges, the Lord President in one, the 
Lord Justice Clerk in tbe other. The Outer House consists 
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of five judges sitting singly; its jurisdiction is subordinate to 
that of the Inner House. 

It should be noted that in Scotland the distinction between 
law and equity, which has been so marked a feature in the 
history of English law, has never existed, and that the jury to 
determine questions of fact in civil cases is a modern institution 
derived from England, and consists of a body of twelve The 
jury in criminal cases is a part of the ancient procedure, and 
consists of a body of fifteen. 

There are now absorbed into or associated with the Court of 
Session the following courts:— 

The Jury Court, which from 1815 to 1830^ determined Tlip .T,iry 
disputed questions of fact remitted to it from the Court of 
Session : it is now a department of the Court of Session for 
this purpose. 

The Court of Exchequer, constituted at the time of the Tic Kx- 
Union as a revenue court, from which error lay direct to the 
House of Lords: it is now ^ wholly merged in the Court of 
Session. 

The Court of Teinds deals Avith the tithe of i)arishes Tlic ( Vuit, 
throughout Scotland. Its functions arc partly adminis¬ 
trative, corresponding to those of the Ecclesiastical Com¬ 
missioners in England, partly judicial, being concerned Avith 
the valuation of the tithe and the enforcement of payment. 

Its judges arc the judges of the Court of Session, and its 
decrees are enforced by the process of the Court of Session, 
but it remains a separate court with a separate official staff. 

The Court of Admiralty Avas a distinct court with a civil The Court 
and criminal jurisdiction until 1830, when its civil jurisdiction Inirulty 
Avas assigned to the Court of Session, its jurisdiction in 
matters of prize to the English Court of Admiralty and its 
criminal jurisdiction to the Court of Justiciary. 

The Supreme Criminal Court in Scotland is the High The Couit 
Court of Justiciary, of which the Lord Justice General is 
President. This office is now united with that of the Lord 

‘ I Will. IV, c. 9. * 19 & 20 Viet. c. 65. 
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President of the Court of Session, in whose absence the Lord 
Justice Clerk presides, while five Lords of Session are Loixls 
Commissioners of Justiciary. 

They sit sing-ly, with a jury of fifteen, to try criminal cases, 
and in a court of two or more to review the decisions of inferior 
courts; from their decision there is no appeal. 

Circuits are held twice a year for civil as well as for 
ci'iminal cases, for which purpose Scotland is divided into three 
districts. 

luferidr The principal of the inferior courts of Scotland is that of the 
Shciiff, which enjoys a civil and criminal jurisdiction corre¬ 
sponding somewhat to that of the county court and the Court 
of Quarter Sessions in England. 

The sherifis, like the Lords of Session, are appointed by the 
Crown, and hold ofiice during good behaviour, or ail vitam ant 
cnlpam 

§ 4 . Irish, Indian, and Colonial Courts. 

fiMi With the Irish Courts, their jwints of resemblance and 

difference from the English Courts, I do not propose to deal. 
The superior courts fall under a Judicature Act passed for 
Ireland in 1877^ The points of resemblance so far exceed 
the points of difference in the superior courts, and the inferior 
courts would take so much more space to describe than is 
])roportionate to the scope of this work, that I am compelled to 
let them pass. 

Indian. The superior courts in India are the creation of the Indian 
High Courts Act of 1861 This Act enables the Queen to 

establish, by letters patent imdcr the Great Seal, High Courts 
of Judicature for Bengal, Madras, and Bombay, and also, if 
she so please, for the North-West Provinces. Upon these 
courts may be conferred such jurisdiction, civil, criminal, 
Admiralty and Vice-Admiralty, testamentary, intestate and 

‘ For an .account of Juslicca of the Peace and other inferior Courts in 
Scotland I must refer the reader to Lorimer’s Handbook of the Law of 
Scotland, pp. 485-505. 

' 40 & 41 Viet. c. 57. ’ 24 & 25 Viet, c 


;. 104 . 
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matrimonial, original and appellate, as the Queen may from 
time to time by letter’s patent dircet. 

The colonial courts are constituted (i) by the Crown Coloni.al 
either in virtue of its prerogative, or under statutory powers 
such as were conferred by the Ih’itish Settlements Act, and 
similar Acts in the case of individual colonies; or (3) in the 
case of colonies with legislative institutions, under the Colonial 
Laws Act of 1865, 38 & 39 Viet. c. 63, s. 5:— 

‘ Every Colonial Legislature shall have, and be deemed at all 
times to have had, full power within its jurisdietior* to establish 
Courts of Judicature, and to abolish and reconstitute the same, and 
to alter the constitution thereof, and to make provision for the 
administration of justice therein; and every Kepiesentative 
Legislature shall, in respect to the Colony under its jurisdiction, 
have, and be deemed at all times to have hud, full power to 
make laws respecting the constitution, iiowers, and procedure of 
such Legislature; provided that such laws shall have been passed 
in such irranner and form as may Iroin time to time be rerjuireil 
by any Act of rarliament, Jjetters Patent, Order in Council, or 
Colonial Law for the time being in force in the said Colony.’ 

Admmalfcy Courts in the colonies have had a different Vicc- 
history to others. Admiiulty jurisdiction existed to deal with 
matters arising at sea, outside the purview of other courts. 

So the creation of Vice-Admiralty Courts in the colonics was 
not the establishment of a new jurisdiction, but of machinery 
for giving elfect to one already existing. 

Acts of 1863 and 1867^ gave facilities for establishing such 
courts in all the colonics by instrument under the seal of the 
Admiralty, and these Vice-Admiralty Courts were emanations 
of the Admiralty Court at home. But in 1890^ these im¬ 
perial courts, existing side by side with the colonial courts, 
were abolished, and their duties and powers transferred, or the 
colonial legislatures were empowered to transfer them, to the 
colonial courts. 


‘ 26 & 27 Viet. c. 24, 30 & 31 Viet. c. 45. 
“ 5.? & 54 Viet. c. 27. 
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Section V. 

The Courts oe Final Appeal. 

The last resort of the suitor is to the Crown in Parliament 
or to the Crown in Council To use more familiar terms, 
the final Courts of Appeal are the House of Lords and the 
Judicial Committee of the Privy Council. 

I have noted the rarity of the cases in which decisions 
on matters of criminal law are liable to review otherwise than 
hy the Court for Crown cases reserved, and the exceptional 
character of the criminal jurisdiction of the Court of the Lord 
Ilif^h Steward and of the Courts Martial. We may, therefore, 
consider that criminal law is excluded from this section 
unless specially named. 

It remains to consider how the Courts with which wo have 
dealt arc grouped respectively under the House of Lords and 
the Judicial Committee of the Privy Council. 

§ 1. The House of Lordn. 

The jurisdiction of the House of Lords rests now upon 
the Appellate Jurisdiction Act, 1876, of which the 3rd 
section enacts that, subject to certain provisions in the Act, 
an appeal shall lie to the House of Lords from any order or 
judgment of any of the Courts following ;— 

‘ (i) Of Her Majesty’s Court of Appeal in England ; and (2) of 
any Court in Scotland from which error or an appeal at or im¬ 
mediately before the commencement of this Act lay to the House 
of Lords by common law and by statute ; and (3) of any Court in 
Ireland from which error or an appeal at or immediately before 
the commencement of this Act lay to the House of Lords at 
common law or hy statute.’ 

I have written elsewhere of the process by which the 
House of Lords became a Court of en-or from the English 
courts of common law, and a Court of Appeal from the English 
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courts of equity. It is enough, therefore, to say here that, 
with few exceptions every litigant may obtain a review 
of any order or judgment of the High Court of Justice in the 
Court of Appeal: and that from this last a final appeal may 
be brought by way of petition to the House of Lords. 

The suitor prays for a review^ of the order or judgment 
appealed against and that ‘ the order may Imj reversed, varied 
or altered, or that the petitioner may have such other relief 
in the premises as to Her Majesty the Qaeai in Her High Co^lrt 
of Parliament may seem meet.' 

Error on the record, as distinct from appeal, is abolished 

The Scotch Courts from which before the Act of Union Scotcli 
an appeal lay to the Parliament of Scotland were the Courts 
of Session and of Teinds. No provision was made by the 
Act of Union for an appeal to the British House of Lords, 
but the jurisdiction of the House appears to have been 
accepted without controversy Provision w’as made for 
error and appeal from the Scotch Court of Exchequer con¬ 
stituted by 6 Anne, e. 26, s. 9. 

Practically Scotch appeals come to the House of Lords 
from the Inner House of Sessionand the Act of 1876 has 
merely given statutory affirmation to existing practice. 

As regards the appellate jurisdiction of the Irish House of Irish 
Lords before 1720 there has been some controversy, into 
which I will not enter 

The Declaratory Act of 1820 denied and took away the History, 
jurisdiction of the Irish House of Lords. The repeal of this 

' See, as to these, Wilson, Judicature Acts, ed. 7, p. 435. 

^ But an appeal on a matter of criminal law may still be taken to the House 
of Lords where error is apparent on the record and the point has not been raised 
before the Court for Crown cases reserved. 

3 MacQueen, Appellate JuriMliclion of Sottse ofLorde and Privy Council, 

286-288. 

‘ Report of Committee of House of Lords on Appellate Jurisdiction, p. 69. 

Pari. Papers, 1872 [325]. 

* As to the ca>-e of Annegley v. Sherlocic, and the precedents collected as 
to the jurisdiction of the English House of Lords, see MacQueen, p. 92, and , 

Appendix v, pp. 787-791. For another view of the matter see Lecky, History 
of Engl.and, i, 419. 
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Act in 1782 and the passing of the Act of Renunciation in 
1783 restored and reaffirmed it. 

The Act of Union in 1800 provided that— 

‘ all writs of error and appeals depending at the Union or here¬ 
after to he brought, shall from and after the Union he decided hy 
the House of Lords of the United Kingdom.’ 

Such was the state of things to which the A])pelliite Juris¬ 
diction Act applied. Since then the Supreme Court of 
Judicature Act for Ireland (1877) has constituted a High 
Court and a Court of Appeal for Ireland similar to those of 
England, and has provided for an appeal from the latter Court 
to the House of Lords in all cases in which an appeal would 
have lain either to the Queen in Council or to the House of 
Lords from the Courts which were fused in the Irish Supremo 
Court. 

With the composition of the Court of the House of Ijords 
I will deal later. 


§ 2. The Queen in Council, 

The Appeal to the Queen in Council is not so simple of 
explanation as the appeal to the Queen in Parliament or 
House of Lords. 

When the Long Parliament dissolved the Court of Star- 
chamber and restrained the jurisdiction of the Council, it did 
no more than take away the powers confeiTed by the Statute 
of Henry VII, and forbid the action of Council which had 
extended to matters cognizable by the Courts of Common 
Law. 

But the King in Council Avas still the resort of the suitor 
who could not obtain justice in one of the dependencies, and 
the Act which took away the original jurisdiction of the King 
in Council at home did not touch petitions from the adjacent 
islands or the plantations. 

From the very beginning of the fourteenth century receivers 
and triers of petitions were appointed to aid the dispensation 
of justice in Parliament. Of these there were two groups, one 
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for Great Britain and Ireland, one for Gascony, the lands 
beyond the sea, and the isles. Their functions seem to have 
been distinct from those of the House of Lords as a Court of 
Error, and thoug-h they continued to be appointed at the com¬ 
mencement of each ParKament until the summer of 1886, their 
office fell early into abeyance. Eor the lapse of time which 
intervened between sessions of Parliament after the middle of 
the fifteenth century bore hardly on the petitioner from beyond 
sea : and if he appealed to the King in Council instead of to 
the King in Parliament, his case was heard by the same 
persons (for the triers of petitions were members of the 
Council), and was dealt with nrore promptly. 

The Channel Islands were the fii’st applicants for justice in Appe.il>i 
this form, and appeals from Jersey were grunted in the reign channel 
of Henry Vlllh Thenceforth the islands used this Court 
freely, by way of regular appeal from decisions which the 
suitor disputed as wrongly given, or by way of Doleance for 
an alleged denial of justice. 

The plantations were the next applicants. In 1661 a From the 
standing committee was appointed to hear appeals, and 
doleances from the Channel Islairds, and in 1667 this duty was 
assigned, together with the hearing of appeals from the planta¬ 
tions, to the Committee for Trade and Plantations. In 1687 
this Committee was made an open Committee of the whole 
Council, and in 1696 an Order was made that appeals were to 
be heard by a Committee of all the Lords or any three of them. 

In 1716 an inhabitant of the Isle of Man appealed against 
a decree of Lord Derby, the feudal lord of the island, and the From the 
Council heard him on the ground, stated by Lord Chief Justice Man. 
Parker, that the King in Council must needs have a juris¬ 
diction in such a case to prevent a failure of justice^. 

Thus one may say that down to the year 1833 all the 
petitions ‘ des autres terres et pays de par la mer et les isles ’ 
were dealt with by an open Committee of Privy Council, which 
advised the Crown as to the Order to be made in each case. 

^ MacQueen, 686 . ■ * Christian v. Corien, Peere Williams, i. 379. 
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But in addition to these, the Council heard and det'er- 
niined matters relating- to the custody of the person and 
propei'ty of lunatics. For the House of Lords had declined to 
deal with such cases, holding that the matter was one of royal 
prerogative entrusted hy the King to the Chancellor^. 

Besides these matters there was transferred to the Privy 
Council in 1832 the jurisdiction of the Court of Delegates in 
ecclesiastical and admiralty appeals. 

It will be remembered that 25 Henry VIII, c, gave to 
the subject a right of appeal, for lack of justice in any of the 
courts of the archbishops of the realm, to the King in Chan¬ 
cery, who thereon appointed delegates with a commission 
under the great seal to review and finally determine the 
matter in issue. 

A similar court was provided by statute for admiralty 
appeals in the reign of Elizabeth 

In 1832 this form of appeal was taken away and the 
parties to admiralty and ecclesiastical appeals were refen-ed 
for redress to the Crown in Council *. 

In 1833 was constituted the Judicial Committee of the 
Privy Council. With the composition of this body I 
will deal presently. Its jurisdiction is our present concern. 
To it were referred— 

(1) All appeals or complaints in the nature of appeals made 
to the Crown in Council (§ 3). 

(2) All matters which, arising in admiralty or vice¬ 
admiralty conrts in the dominions of the Crown, might 
heretofore have been taken by way of appeal to the Court 
of Admiralty (§ 2). 

The Judicature Acts (which merged the English and Irish 
Courts of Admiralty in the Supreme Courts of the two 

‘ Peere ‘Williams, iii. io8, and note. 

^ The Act for the Submission of the Clergy; see p. 384 supra. 

^ 8 Eliz. c 5. The Act for the Submission of the Clergy refers to the pro¬ 
cedure in Admiralty appeals as that to whieh eeclesiastical appeals should be 
made to conform. So it would seem that the Act of Elizabeth gave statutory 
force to existing practice. 

‘ 2 & 3 Will. IV, c. 92 . § 3. 
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countries) and the Appellate Jurisdiction Act transferred 
Admiralty appeals to the House of Lords. But the Vice- 
Admiralty Courts do not seem to have been thus affected. 

They are now merged in the Colonial Courts, whence appeals 
go to the Crown in Council. 

{3) Any such other matter as the Crown may choose 
to refer to the Judicial Committee for hearing or considera¬ 
tion (§ 4). 

The Act proceeds to confer upon the Judicial Committee 
various powers needed for the working of a <ourt. as to 
taking evidence, enforcement of attendance of witnesses, 
and the carrying into effect of its orders. Rules of procedure 
have been made by orders in Council from time to time, 
and the amount in issue which makes an appeal permissible 
from the Indian and Colonial Courts has been fixed by such 
orders, by royal instructions or by acts of colonial legislatures. 

Blit the clause which enables the Crown to refer to the 
Judicial Committee such matter’s as it thinks fit ensures 
the light of the subject to appeal against any miscarriage 
of justice, and the prerogative of the Queen to correct such 
miscarriage. 

Thus an appeal is possible against the judgment of a Its extent, 
court created under treaty with a foreign power, exercising 
jurisdiction in a foreign country.^ 

Thus the ‘ Queen has authority by virtue of the prerogative 
to review the decisions of all Colonial Courts, whether the 
proceedings be of a civil or criminal nature, unless Her 
Majesty has parted with such authority.’ 

And in the exercise of this prerogative the Court advised 
the Queen to receive an appeal against the decision of a 
police magistrate in the Falkland Islands ^: and again, 
against a decision of the Supreme Court of New South 
Wales granting a new trial in a case of felony ^ 

‘ Halt V. Oumpach, L. E. 4 P. C. 439, an appeal from the Supreme Court 
of China and Japan, created under the treaty of Tientsin. 

® The Falkland Islands v. The Queen, 1 Moore, P. C., N. S.. 299 (1863). 

® Ji. V. Bertrand, L. R., 1 P. C. 5?o (1867). 
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Thus again, the act of a colonial legislature by which 
the decision of a Colonial Court in matters of insolvency 
was made final was held not to preclude the exercise of the 
prerogative in allowing an appeal as a matter of grace h 
And thus appeal may be made to the Queen to declare 
the Aullity of an assumed juiisdiction in the exercise of 
which a subject asserts that he has been wronged. Such 
was the case of Bishop Colenso in 1864^. 

§ 3 . T//e CowposUion ami action of the Courts. 

'J'hp House In the House of Lords no appeal may be heard unless 
there are present not less than three persons who fall under 
the designation given in the Act of Lords of Appeal. 

A Lord of Appeal may be (i) the Chancellor of Great 
Britain for the time being, (2) a Loi’d of Appeal in Ordinary, 
(3) a Beer of Parliament who has held high judicial office. 

Jjords of A Lord of Appeal in Ordinafy is appointed by letters 
Onlinaiy" patent, he is entitled to a writ of summons to attend and 
to sit and vote in the House of Lords'^, he enjoys the dignity 
of a baron for life., an emolument of £6000 a year, and 
holds office during good behaviour subject to removal on 
address by both Houses of Parliament. The number is 
limited to four, and they must be qualified by fifteen years' 
practice at the Bar, or two years’ tenure of high judicial 
office. 

ju(U- ‘ High judicial office’ means ‘ the office of Lord Chancellor 
of Groat Britain or Ireland, of a j)aid judge of the Judicial 
Committee of the Privy Council, or a judge of one of Her 
hlajesty’s superior Courts of Great Britain or Ireland’; 
39 & 40 Viet. c. 59, § 35. 

Cushing v Dupug, 5 App. Ca. 409 (1S80). 

In i€ the Bishop of Natal, 3 Moore, P. C., N. S. 115 (1864). 

Until 1887 a Lord of Appeal when he ceased to exercise judicial functions 

his right to sit and vote. This has been corrected by 50 & 51 Viet. c. 70. 

This office no longer exists. The paid members of the J udicial Committee 
c died and their places are supplied by the Lords of Appeal. 
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The composition of the Judicial Committee has been altered The Judi- 
from time to time. It now consists of the Lord President, mUtee 
such memhers of the Privy Council as hold, cr have held 
‘ high judicial office V the Lords Justices of Appeal and two 
other persons being Privy Councillors, whom the Queen may 
appoint by sign manual wari-ant Besides these there may 
be one or two paid members, who have hold the office of 
judge in the East Indies. The}' were intended by the Act 
of Will. IV to be assessors only, hut are now to be, for all 
purposes, members of the Committee I’he Church Disci¬ 
pline Act provided that on ecclesiastical appeals under that 
Act such archbishops and bishops as were Privy Councillors 
should be members of the Committee, but the Appellate 
Jurisdiction Act has reduced them to the position of Assessors ^ 

It is necessary that four members should be present at the 
hearing of a cause ; and no member may attend unsurnmoned. 

The mode in which the two Courts give their decisions Their jn.lg- 
indicates their character's as representing the Crown inParlia- 
ment and the Crown in Council. The House of Lords gives The LokU 
judgment, after hearing corrnsel, as part of the business of the House*.*'^ 
House. A sitting of the House of Lords in its appellate 
capacity is a sitting of the House. The members of the 
House who take part in the decision move the House in turn 
that the appeal be allowed or dismissed, and that it be ordered 
and adjudged acjordingly: the order and judgment are 
entered on the journals of the House. 

A judgment of the Judicial Committee is a statement atThe Judi- 
length of the reasons ® which determine them in ‘ humbly mittee ad- 
advising ’ the Queen to give effect to their decision. These 
reasons arc not stated in the report to the Queen: this merely 
sets forth their conclusion and the method proposed for 
giving effect to it. When the report has been submitted to 

' 50 & 51 Viet. c. 70. § 3. 44 & 45 Vict. c. 3. 

^ 3&4Will IV, c. 41. §1. 

* 3 & 4 Will. IV, c. 41. § I, and 50 & 51 Vict. e. 70. § 4. 

^ 3 & 4 Vict. c. 86. § 15, and 39 & 40 Vict. c. 59. § 14. 

' They are required to be so stated by 3 & 4 Will. IV, c. 41. § 3. 
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the Queen, and approved by her at a meeting* of the Privy 
Council, an Order of Council is made reciting* the report, and 
adopting* it as the judg-ment of the Queen in Council. 

Some matters remain to bo noted in which these Courts 
differ from one another. 

The judgments of the House of Lords express the individual 
opinions of the members of the Court: they are not therefore 
necessarily unanimous, and the public is made aware that there 
are differences of opinion in the hig^hest Court of Appeal. 

The Privy Council advises the Crown, and in so doing it is 
bound not to record dissentient opinion The rule is not merely 
a matter of policy; it is one of the ‘ Orders to bo observed 
in Assemblies of Council’ made in 1627, never altered or 
repealed, and re-afilrmed by Order in Council in 1878. It 
runs thus:— 

‘Li voting of any cause tiie lowest Councillor in place is to 
begin and si)eak first, and so it is to be carried by most voices, 
because every Councillor hath equal vote there; and when the 
business is carried according to most voices, no publication is 
afterwards to be made by any man how the particular voices and 
opinions went 

The question whether or no a Court of Final Apjieal ought 
to be unanimous or appear to be so is one of policy rather than 
of laAv. It docs not at the lii’st sight seem fitting that either 
Court should sjreak with an uncertain voice. But we must 
regard the practice of the House of Lords as settled ; and to 
all intents the practice of the Privy Council is settled also. 

The House of Lords holds itself bound by its decisions. 
The Privy Council, like the Supreme Court of the United 
States, though a court of final appeal, does not consider 

1 There has been much controversy as to the observance of this rule. I will 
be content to refer the reader to the evidence of Mr. H. Reeve before the 
Committee of the House of Lords on Appellate Jurisdiction, 1872, jip. 23-26, 
and to Lord Selborne’s Judicial Procedure of the Prhy Council. Sir Walter 
Phillimore, in the Times, Oct. 28, 1891, at p. 3, published a list of cases in 
which dissent had been expressed, but as the rule has been re-aifirmed by Order 
in Council, the controversy is merely histoincal. 
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itself to be precluded from advising the Queen to reverse a 
judgment previously given 

The House of Lords is entitled to the assistance of the 
Judges of the High Com-t; but no one can attend the Judicial 
Committee unless he be a Privy Councillor, and summoned. 


Section VI. 

The Cjiown in relation to the Courts. 

I have tried to describe the Courts through which the 
Crown administers justice to the subject. There are still 
some points to be considered before we conclude. 

Admitting that all jurisdiction emanates from the Crown, 
we may ask whether the Queen can, at pleasure, create new, 
or interfere with the action of existing jurisdictions. 

And again, admitting that the Queen’s courts are open to 
all her subjects within their respective jurisdictions, we may 
ask whether the Crown in its own person, or that of its 
servants, is amenable to the rule of law and the procedure of 
the Courts. 


§ 1 . Creadon of Jurisdiction. 

To the first of these questions it would seem safe to answer Can the 
that the Crown cannot create a new court, nor confer a new creat^a 
jurisdiction on a court already existing. This is a rule laid 
down by great writers and embodied in judicial decisions of 
the highest authority^. It is illustrated by the invalidity 
of the letters patent whereby the Crown endeavoured to create 
ecclesiastical jurisdictions in South Africa. 

As regards the United Kingdom, the matter is one of in the 
merely historical interest. The Common Law Courts grew up Kingdom, 
without statutory sanction. So too did the equitable juris- 

* See cases mentioned by Mr. Reeve in his evidence before the Committee 
on Appellate Jurisdiction, p. 29, and also Cushing v. Ditpuy, 5 App. Ca. 409, 
reviewing and practically overruling Cmillier v. Aylwyn, 2 Knapp, 72. 

^ Coke, 4 Inst. 200. Comyns, Digest Tit. Prerog. D. 28. In re. Lord 
Bishop of Naial, 3 Moore, P. C., N. S. 152. 

VOL. 11. G g 
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diction of the Chancellor. The interference of the Star 
Chamber and Privy Council with the ordinary course of the 
common law needed a statute for its abolition : while the 
Court of Requests, which met the requirements of the poor 
suitor, fell as soon as its jurisdiction was questioned. 

These illustrations serve to show that the limitations on 
the power of the Crown laid down by Coke and Comyns 
and adopted by Lord Westbury, were not always in force; 
that they are part of that gradual definition of the jreroga- 
tive which I described in the first chapter of this book, 
in tho Rut in the British possessions the matter might be and 

po"scs^ has been of practical importance. The powers of the Crown 

Nions^ over conquered or ceded territory do not seem to be precisely 

defined ; but as regards settled colonies it seems clear that, 
unless statutory provision is otherwise made, the settlers take 
with them the common law of their own country, that the 
Crown can make provision for its administration by Order in 
Council or by letters patent in the form of a charter of justice 
and cannot create a court for any other purpose. 

Where a legislature exists the matter is now provided for 
by the Colonial Laws Act, 1865. 

A question which arose some time before this Act was 
passed will furnish an illustration of the general rule. 

Case of A colony possessing a local legislature was in want of a 
court of equitable jurisdiction The Governor, holding tho 
seal of the colony, was regarded as Chancellor, but he declined 
to exercise the judicial functions of a Chancellor, to administer 
the king’s grace by enforcing the performance of trusts or 
protecting the property of infants. The law officers were 
asked whether the king had power to constitute by letters 
patent a Master of the Rolls for the colony with an equity 
jurisdiction. They advised that this could not be done : but 
they made two suggestions. One was that an officer should 

‘ JepJmn v. Rieia, 3 Knapp, 130. 

^ Opinion of Sir J. Scarlett and Sir N. Tindal. Forsyth, Cases in Constitu¬ 
tional Law, 173. 
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be appointed who should be Vice-Chancellor to the Governor 
and should use those equitable powers which the Governor 
declined to use. But they said, ‘ In order to prevent doubts 
on the subject, wo would recommend this to be done with the 
aid of Payliament or the local leghslatnre.’ The other sug¬ 
gestion was that an additional judge should be added to the 
existing Common Law Court, who should be an equity lawyer, 
and that the Court so constituted .should obtain, hg the authority 
of Parliawent or of the local Icgidatioe, so much of an equity 
jurisdiction as would meet the wants of tlm province. 


The interference of the Crown in the administration of Can the 
justice may be said to have ceased when the Act of Settle- terferewith 
ment altered the tenure of the judges. When the judges j 

ceased to be removable at the royal pleasure they lost a 
motive for regarding the royal wishes in their administration 
of justice, and when at the same time they were made re¬ 
movable on the address of both Houses, they acquired a 
motive for carefulness that their conduct on the Bench would 
bear the scrutiny of the High Court of Parliament. 

There aie indeed ])Owers exercisable by the Crown through 
its law ofRcers by which it has a control over judicial pro¬ 
ceedings not available to tho subject. But these are chiefly 
matters in which the proi)erty of the Crown is concerned ; 
such as the right of the Crown to remove a case affecting 
its revenue from the Chancery to the Queen’s Bench Division^, Matters of 

Crown pro- 

or its right as against a trustee in Bankruptcy to property of perty. 
the debtor taken under an extent between the act of bank¬ 
ruptcy and the appointment of the trustee 

To these matters the general rule applies that an existing 
prerogative of the Crown can only be taken away by express 
words in a statute. But beyond a statement of the principle 
it would not be desirable to go further into this topic. 

In so far as the prerogative of mercy, exercised by reprieve, The pre¬ 
rogative of 

* Attorney-Oen. v. Conaiuhle, 4 Ex. D. 172. mercy. 

“ In re Bonham, 10 Ch. D. 595. 


Gg a 
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commutation of sentence or pardon constitutes an interference 
with the course of justice it has been dealt with elsewhere, 

§ 2 . LiabUify to JiuisfhcHou. 

itemedif 'i It may he shitcd as a general rule that no action can be 
subject brought against the sovereign in jK'rson. What then is the 
remedy where a .subject has a eau.se of action legal or equitable 
against the Queen, or a servant of the Queen acting directly 
on her behalf? 

T'u'J’eti- The remedy is by Peiition of Right, and the nature of 
RRlit 1‘emedy is this. The Queen being informed by her 

princii)al Secretary of State for the Home Department, that 
one of her .subjects alleges a cau.se of action against her 
and has entered a petition to that effect, orders the petition 
to be endorsed wdth the Jint ‘ let right bo done,’ and the suit 
thereafter proceeds in the ordinary course as between subject 
and subject. The procedure under which petitions of right 
arc lodged and the subsequent ju-oeeedings conducted is fixed 
by ^’arious statutes imperial' and colonial, 
ijiiiiits of This procedure is not so important for our purposes as the 
rcmcily. cxtont of the remedy. Apart from statutory extension wo 
may say in the word% of Coekburn, C.J., recently adopted in 
the Judicial Committee, that— 

‘ tlie only cases in wliich the petition of right is open to tho 
subject are, wliere the land, or good.s, or money of a subject have 
found their way into tho possession of the Crown, and tho purpose 
of the petition is to obtain restitution, or if restitution cannot be 
given, compensation in money, or when a claim arises out of a 
contract, as for goods suiqjlieel to tho Crown or to the public 
service 'b' 

The remedy is thus held to extend to cases of property 


' For England, 23 & 24 Viet. c. 34; for Scotland, 20 & 21 Viet. c. 44; for 
Ireland, 36 & 37 Viet. c. 69; and see Clode, Peiition of Might, pp, 213- 
238. 

Feather v. The Queen, 6 B. & S. 293, cited with approval in Windsor and 
Annapolu Ilailteay Co. v. The Queen, ii App. Ca. p. 615. 
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wrongfully taken or withhold, and to damages, liquidated or 
unliquidated ^ for breach of contract. 

But it does not extend to cases of wrong alleged to be ‘ The King 
done by the Queen or her servants acting on her behalf In ^vong.’ 
Tohin V. The Qacen^ the petitioner alleged that the captain 
of a Queen’s ship employed in the suppression of the slave 
trade had taken and burnt a schooner belonging to him, 
under the mistaken impression that it was engaged in the 
slave trade. The Court, among other grounds for deciding 
adversely to the petitioner, laid it down that ‘ the maxim that 
the king can do no wrong ’ is true in the sense that he is not 
liable to be sued civilly or criminally for a supposed wrong; 
and a passage from Hale’s Pleas of the Crown was cited, 

‘ the law presumes that the king will do no wrong, neither 
indeed can do any wrong: and therefore if the king command 
an irnlawfnl act to be done the offence of the instrument is 
not thereby indemnified.’ 

This exemption from procedure by way of })etition of right Waiver of 
in cases of tort has been waived by the Crown in various 
colonial statutes and ordinances^, but in the United Kingdom 
the Queen acting through her servants cannot be made liable 
for wrong. 

Then how far are the Queen’s servants personally liable for Liability^ 
contract broken, wrong done, or breach of duty committed ? servants! 

It may be stated shortly:— 

That a servant of the Crown who contracts on behalf 
of the Government cannot be made personally liable 

That a servant of the Crown cannot set up as defence 
to a wrongful act the express orders of the Crown, or orders 
implied by the allegation that what he did was an act of 
State. The lawfulness of the act complained of is deter* 
minable in a Court of Law. The case of Entick v. Carrington ° 


* Thomas v. The Queen, L, R. lo Q. B. 31. 

» 16 a.B.,N.S. 310. 

’ See Farnell v. Bowman, i2App. Ca. 643; Attorney-General of Straits 
Settlements v. Wemyn, 13 App. Ca. 192. 

* Gidley v. Lord PalmersUm, 3 B. & B. 284. * 19 State Trials, 1030. 
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contains words which though more than a hundred years old 
will meet every ease of this character:— 

State ‘ With respect to tlie argument of state necessity or a distinction 

nranaw^er aimed at between state offences and others, the 

common law does not understand that kind of reasoning, nor do 
our books take notice of any such distinction.’ 

Evoep- Two classes of state officers, military and judicial, seem to 
iidiitary stand on an exceptional footing as regards this rule. Of the 
otticur, former class, and of the nature and limits of their exemption, 
I have spoken earlier. Tlieir case rests on the terms of the 
Army Act. A remedy is there provided for such cases, and 
this the pci*son who subjects himself to military law must be 
Mipni, presumed to accept in lieu of the ordinary remedies supplied 
' by the Courts. 

jiKliciai The judicial exemption is based on a larger ground of 
public interest. 

‘ No iiction will lie against a judge for any acts done or word.s 
spoken in hi.s judicial capacity in a court of justice, This doctrine 
ha.s been ajiplied not only to the superior courts, but to the court 
of a coroner and to a couit martial, which is not a court of record. 
It is e!>scutial in all courts that the judges who arc appointed to 
administer tbe law should be iiermitted to administer it under the 
protection of the law independently and freely, without favour and 
without fear. Tliis piovison of the law is not for the protection or 
benefit of a malicious or corrujit judge, but for the honefit of the 
2)ublic, whose interest it is that tbe judges should be at liberty to 
exercise their functions with independence and without fear of 
conse(]uences. How could a judge so cxei’cise his office if he were 
in daily and hourly fear of au action being brought against him 
and of having the question submitted to a jury whether a matter 
on wliich he laid commented judicially was or was not relevant 
to the case before him 

'j’heLoi-a The general liability of officers of the Crown was dealt 
of Ireland dealing with the liabilities of a colonial governor, 

and I have nothing to add to what was said there, and here, 
except to note that the Lord Lieutenant of Ireland occupies 

* Scott V. Stanfield, L. R. 3 Exch 223. 
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an exceptional position, and one nearer akin to royalty than 
that of any other colonial governor or viceroy. It has been 
held in a series of Irish cases, the last of which is Snllivaii v. 

Spencer''-, that the Lord Lieutenant of Ireland is not liable 
in the Irish courts, during his term of office, for any act 
done in his politic capacity. The ease is a strong one. It 
was an action of assault committed in the course of the Sullivan v. 
suppression, by order of the Lord Lieutenant, of a public 
meeting. The Attorney-General for Ireland moved the 
Court of Queen’s Bench in Dublin ‘that all jiroceedings 
against the Lord Lieutenant be stayed, and that the name of 
‘ his excellency be struck out of the summons and plaint.’ 

And the Court said—‘What we now decide is that for an 
act done by the Lord Lieutenant, as Viceroy of this kingdom, 
in his official capacity, no action can bo maintained against 
him in this country, where he exercises the supremo authority 
vested in him by the Crown, and while ho bears that 
authority.’ The case of Sullivan v. Spencer is not in accord 
with that of Musgmve v. Pulido It may be that the Lord 
Lieutenant of Ireland was intended to occupy this excep¬ 
tional ])Osition, which is illustrated by the fact that his chief 
secretary, unlike the under secretaries of other ministers, is 
regarded as holding office under the Crown, so as to vacate 
his seat upon appointment, as though the Lord Lieutenant 
were a more direct representative of the Crown than are the 
governors of dejiendencies. 

A question remains to be considered. IIow far can a Courts will 


servant of the Crown be required to discharge a duty laid duty toThe 

on him towards the subject ? Crown, but 

•' _ _ only duty 

It would seem, as the result of numerous authorities, that to the 

proceedijlgs, whether by mandamus, action for money due, or 


in the Chancery Division for an account, will not lie against 


servants of the Crown as such, unless it can be shown that 


Parliament by statute, or the Crown by letters patent or 


6 Irish Reports, C. L. 176. 


“ 5 App. Ca. 102. 



456 


THE CKOWN AND THE COURTS. CChap. X. 

otherwise has cast upon them a duty to the public, as distinct 
from their duty to the Crown. 

Illustra- In GuUeij V. Lord Lalmerston'^ the pJaintitf, as executor, 
S’mmp sued the Secretary at War for money due to his testator on 
sums voted by Parliament for retired allowances 
at War. officers, of whom the testator was one. It was held that 
the action could not be maintained, on the ground, firstly, 
that Lord Palmerston was only the agent or ollicor of the 
Crown, responsilrlo to the Crown for the due discharge of 
his duty, and secondly, on the ground that ‘ a servant of 
the Crown contracting on the jdart of the Government is 
not personally liable.’ 

Suit for Kinlock V. The Sccrelanj of Stale for India in Council ^ was 
aga^nst^ a case of ‘somewhat dilferent character. The Crown had 
placed a sum of money in the liands of the Secretary of 
tor India. Siato for India for the time being in trust for certain iicr.^-ons, 
of whom the jdaiiitifF claimed to he one. He applied for an 
account and distribution of an undistributed portion of the 
sum in question. It was held that the Secretary of State 
was only an agent of the Crown for the purpose of the distri¬ 
bution, and could not he treated as a trustee in the ordinary 
sense of the term. 

asked for** In The Quccn v. The Secretary of Slale for War^ the plaintitl' 
to Secre- askcd for a mandamus to the Secretary of State to command 
S,o"for him to consider and determine sums alleged to he due to 
War. under a royal warrant of which the Secretary was ‘the 

sole administrator and inteiq^reter.’ It was held that the 
duty east ujion the Secretary of State by the royal warrant 
was neither a common law nor a statutory duty, hut ‘a 
duty between him and the Crown only.’ In the Court of 
Appeal it was held that ‘the appeal must fail on thsi^grounds, 
first, that a mandamus would not lie against the Crown, and 
secondly, that it will not lie against the Secretary of State, 
because in his capacity as such he is only responsible to 

* 3 Broderip and Bingham, 284 (1822). * 7 App. Ca. 619 (1882). 

=> 2Ci.B.(i89i), 326. 
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the Crown, and has no legal duty imposed on him towards 
the subject.’ 

The question to be determined in these eases must always Distinc- 
be, whether the servant of the Crown has a duty cast upon 
him lo the public as well as to the Crown either by statute 
or at common law b If so, he may be compelled hj wandamis 
to discharge it. If not, he is responsible ^)nly to the Crown 
and to Parliament. 


‘ See for a distinetion between cascij in Avhirli a public duty u oi is not cast 
on the public servant, the cases In >e Xtifhiiii, 12 Q 1 ’ 1 >. 4ut, i nd llcij. v. 
The C(jmiiu>‘bhiie>'i/ of'Income Tnf, 21 Q. li. IJ. 313. 
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§ 1. Lkttebs Patent con.stitt ting the ( o , .nssioN 

OF THE UY. 

ViCTOBiA, by the Grace of (!otl, of tli< I iiitod of Gi'eat 

Britain anti Ireland, Queen, Deleudn of the F.i i Ii L’o Our n'glit 
trusty and well-beloved f'onncillois A B and (’ I)., and Onr trusty 
and well-beloved E. F., (•' H., and 1 . J,, pie- ting. AVbereas We did, Becitatuui 
i)y Our Letters I’atent, under the Great Seal of the United King- Letters 
dom of Great Britain and Ireland, Jioniinatc, assign, and appoint l^atent 
Our right trusty atid well-beloved Oouncillois M. N, and P. Q., 

Our trusty and well-beloved ll. S., T. U., and Y. AV., to be Our 
Commissioners during Our pleasure for executing the offices of 
Treasurer of the Exchequer of Great Britain and Lord High 
Treasurer of Ireland, and to be called Commissioners of Our 
Treasury of Our United Kingdom of Great Britain and Ireland, 
as by the said Letters Patent (relation being thereunto had) may 
more fully and at large aii2iear. Now know ye that We have Bevocatuu 
revoked and determined, and by these presents do revoke and 
determine the said recited Letters Patent, and every clause, 
article, and thing therein contained. Andjfurther know ye that We, 
ti'usting in the wisdom and fidelities of you, the said A. B., C. D., 

E. F., G. H., and I. J., of Our sjiecial grace, certain knowledge, 
and mere motion, have nominated, assigned, and apjiointed, and by 
these presents do nominate, assign, and apisoint you, the said A. B., 

C. D., E. F., G. 11., and I. J , to be Our Commissioners during Our The new 
jileasure, for executing the offices of Treasurer of the Exchequer of 
Great Biitain and Lord High Treasurer of Ireland, and to be called 
Commissioners of Oiir Tieasury of Our United Kingdom of Great 
Britain and Ireland, and to do and perform all things whatsoever 
which might have heretofore been done and 2>erforraed by the Com¬ 
missioners of the Treasury in Great Britain or Ireland respectively, 
by whatsoever names or descrijitions such Commissioners of the 
Treasury shall or may have been at any time known or described, 
save and except in so far as any powers or authorities heretofore 
vested in such Commissioners were altered or amended by an Act 
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of rarliament made and passed in tlie fifty-sixth year of tJie reign 
of Our late Iloyal Grandfather, King George the Third, intituled 
'J'he union ‘An Act to unite and consolidate into one fund all the public 
revenues of Great Eritain and Ireland, and to i)rovide for the 

JKlSil ^ f* I 1 r *i. 1 T^* 7 ^ 

'J reiiburies, application thereof to the general service of the United Aingaom, 
And to tliiit end and i)urpose We do, by these presents, give and 
gi'ant unto you, Our said Cornuilssloners, or any two or more of 
yon, lull power and authoriiy, iunnedlately from henceforth, I'roni 
time to time during the vacancy of the office or place of Lord High 
Treasurer of Oiir United Kingdom of Great Britain and Ireland, 
I’owerH of to conlirra and approve of all those Orders and AVairauts winch 
have been already signed by the late ('omimssioners of Our Ti easiiry 
of Our Ldiited Kingdom of Great Britain and Ireland, and which 
are remaining unexecuted, and which unto you sliall seem reason¬ 
able and for Our service, and to cause the same to he duly executed ; 
and also to perform and execute all and every act and acts, thing 
and things, whatsoever, which hcrctofoie might or ouglit to have 
been perJoimed by the Commissioners of Our Troaauiy in Great 
Biit.iin or Jieland respectively, except as aforesaid, in as ample 
manner and as fully and ellcctiially to all intents and j'Uiposes as 
the Commissioners of the Tre.isnry in Great Britain or lieland 
respectively heietofoie have done or might have done by virtue of 
any power or aulhoiity to them respectively belonging, or of any 
Act or Acts of rarliament, or any law, usage, or custom in force 
in Great Biitain or Ireland respectively. And to tlie end Our 
pleasure in the premises may he the better effected, AVc do hereby 
reipiiie and authorise Our High Chancellor of Great Britain, or 
or aiij two Om- |{eepoi’ of the Great Seal of Our United Kingdom, or Our 
Cunimisbioners for the Custody of the Great-Seal of Our United 
Kingdom; and also Our High Chancellor of Ireland, or Our 
Keeper of the Great Seal there, or Our Cominissioueis for the 
Custody of the Great Seal there, and all other Officers, Ministers, 
and persons whatsoever for the time being whom these presents 
shall or may in anywise concern, to give full allowance of all things 
to be done by you Our said Commissioners, or any two or more of 
you, according to Our jJeasure hereinbefore dechued. In witness 
whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at AVestminstcr, the day of in 

the year of Our reign. 

By Warrant under tlie Queen’s Sign Manual. 

[To this the Great Seal is affixed.] 
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§ 2. Sign Manual Warrants. 

(a) Warrant as an executive act apjmntiny First Commissioner 
of Works. 

VICTOTIIA R. 

Whereas We being graciously pleased to gi-rc and gi’ant during 
Our pleasure unto Our right trusty and well 1 •cloved A B. the 
office of First Commissioner of AV^orks and Pid)lic Buildings, 
constituted and appointed under and l»y virtue of an Act passed 
in the fourteentli and fifteenth y(‘ars of Our reign entitled ‘An 14 & 15 
Act, &c.' We do by these Our presents bereby constitute and 
appoint him the saiil A. B. to he First (,'ounnissioner of AVorlcs 
and Public Buildings durijig Our Pleasure, with all tlic interest, 
powers, titles, authorities, pri\ileges, and duties appertaining unto 
and vested in the said office. 

Given at Our Court at Windsor this day of 

in the Year of Our Reign. 

By Her Majesty’s Command. 

(Countersigned by two Lords Commissioners of the Treasury.) 

(i) Warrant as an executive act, abolishing purchase in the 
army. 

VICTORIA R. 

Whereas by the Act passed in the Session holden in the fifth 
and sixth years of the reign of King Edward VI, ch. 16, intituled 
‘ Against buying and selling of offices,’ and the Act pas.sed in the 
forty-ninth year of tlic reign of George III, ch. 126, inlituled, 

‘ An act fur the prevention of the brokerage and sale of offices,’ 
all officers in Our Forces arc prohibited from selling or bargaining 
for the sale of any Commission in Our Forces, and from taking or 
receiving any money for the exchange of any such Commission 
under the penalty of forfeiture of their Commissions and of being 
cashiered, and of divers other penalties ; but the last-mentioned Act 
exempts from the penalties of the said Acts, purchases or sales, or 
exchanges of any Commissions in Our Forces for such prices as 
may be regulated and fixed by any regulation made or to be made 
by us in that behalf. 

And whereas wo think it expedient to put an end to all such 
regulations, and to all sales and purchases, and all exchanges for 
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money of Commissions in Our Forces, and all dealings relating to 
such purchases, sales, or exchanges. 

Now Our Will and Pleasure is, that on and after tlie first day 
of November in this jmesent year, all regulations made by us or 
any of Our 1 loyal predecessors or any officers acting under Our 
autliority, regulating or fixing the jirices at which any Commissions 
in Our Forces may be purchased sold or exchanged, or in any way 
authorizing the jiurchase or sale or exchange for money of any 
such Commission, shall he cancelled and determined. 

Civen at Our Court at Osborne, this twentieth day of July, in 
the thirty-fifth year of Our i-eign. 

Her Majesty’s Command. 
EDWARD CARDWELL. 


(c) Warj'Hut as an autluyrdy for affixing the Great Seal 
to the Jiatff cation of a Treaty *. 
VICTORIA R. 


Our Will and Pleasure is, that you forthwith cause the Creat 
Seal of Our United Kingdom of Creat Rritain and Ireland to be 
affixed to an Instrument bearing date witJi these Presents (a copy 
whereof is hereunto annexed) containing Our Ratification of a 
between Us and 

concluded and signed at on the 

day of 1; l>y the 

Plenipotentiaries of Us and of 

duly and respectively authorized for that purpose. And for so 
doing this shall be your Warrant. 

Given at Our Court at 

the day of 189 

in the year of Our Reign. 


To Our Right Tru.sty and 
Well-beloved Councillor 

Our Chancellor of Great 
Biitain. 


Ihj Her Majesty’s Command, 
{Countersigned) 


' This is an exceptional document: usually a sign manual warrant for affix¬ 
ing the Great Seal sets out (i) the authority, (2) the document to be sealed, 
a) the purport of the document in a brief form called the docket (p. 48). The 
authority to seal powers connected with treaties does not pass through the 
Crown Office, as do most matters requiring the Great Seal. 
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Commissions, &c. 

§ 1. COMMISSION passed under live Royal Siyn Manual and 
Signet^ appointtng 

to be Governor and Commander-in-Chief of a Colony. 

Dated i^th January 1886. VICTORIA R. 

ViCTOKiA, by the Grace of God of the United Kiiu'dom of Great 
Britain and Ireland Queen, Defender of the Faith, Emi)i'eb9 
of India : To our Trusty and Wcll-lxjlovcd 

: Greeting, 

WE do by this Our Commission, under Our Sign Manual ajid 
Signet, appoint you, tlie said , to be, 

during Our pleasure. Our Governor and Commander-in-Chief in 
and over Our Colony, with all the powers, rights, 

privileges, and advantages to the said Office belonging or 
appertaining. 

II. And we do hereby authorize, emiiower, and command you to 
exercise and iierlbrm all and singular the powers and directions 
contained in Our Letters Patent under the Great Seal of Our 
United Kingdom of Great Britain and Ireland (constituting the 
Office of Governor and Commander-in-Chief), bearing date at 
Westminster, the 13th day of January i886, or in any other 
Letters Patent adding to, amending, or substituted for the same, 
according to such Orders and Instructions as Our Governor and 
Commandcr-in-Chief of Our Colony for the time 

being hath already received from Us, or as you shall hereafter 
receive from Us. 

IV. And We do hereby command all and singular Our Officers, 
Ministers, and loving subjects in Our said Colony, and all others 
whom it may concern, to take due notice hereof, and to give their 
ready obedience accordingly. 

Given at Our Court at Osborne House, Isle of Wight, this 
day of January 18 in the year of 

Our Reign. 

By Her Majesty's Command. 

(Countersigned by the Secretary of State for the Colonies.) 
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§ 2 . INSTRUCTIONS passed under the Royal Sign Manual and 
Signet, to the Governor and Commander-in-Chief of a 
Colony. 

Dated i^th January 1886. VICTORIA R. 

Instructions to Our Governor and Commander-in-Chief in and 
over Our Colony, and to Our Lieutenant 

Governor or other Officer for the time being administering 
the Government of Our said Colony. 

Given at Our Court at Osborne House, Isle of Wight, 
this day of January 18 in the 

year of Our Reign. 

llocital of WHEREAS by ceidain Letters Patent under the Great Seal of 
Paten* Kingdom of Great Britain and Ireland, bearing even 

(late herewith, We have constituted, ordered, and declared that 
there sliall be a Governor and Coramander-iu-Chief (therein and 
hereinafter called the Governor) in and over Our Colony as 
therein described (therein and hereinafter called the Colony): 
And whereas We have thereby authorized and commanded 
the Governor to do and execute all things that belong to his 
said office, according to the tenor of Our said Letters Patent 
and of such Commission as may bo issued to him under 
Our Sign Manual and Signet, and according to such Instruc¬ 
tions as may from time to time be given to him under Our Sign 
Manual and Signet, or by Our Order in Our Privy Council or 
thi’ough one of Our Principal Secretaries of State, and to such 
laws as arc now or shall hereafter bo in force in the Colony: And 
whereas We arc minded to issue these Our Instructions under Our 
Uevoca- Sign [Manual and Signet for the guidance of the Governor, 
earlier in Lieutenant Governor, or other Officer administering the Govern- 
structiom ment of the Colony: Now, therefore. We do hereby revoke Our 
Instructions under Our Sign Manual and Signet bearing date the 
of 

relating to Our Colony as heretofore constituted, and We do 
hereby direct and enjoin and declare Our will and pleasure, as 
follows:— 

[I-II. Provisions for administering Oaths of Allegiance, and for 
ABSENCE OF GOVERNOR.] 

tion of** Executive Council of the Colony shall consist of the 

Council. following Members, that is to say: the Lieutenant Governor of the 
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Colony (if any), the Senior Military Officer for the time being in 
command of Our regular troops within the Colony, the Officers 
lawfully discharging the functions of Colonial Secretary, of Queen’s 
Advocate, and of Treasurer of the Colony, and such other persons 
as We may from time to time appoint by any Instruction or 
Warrant under Our Sign Manual and Signet. 

Whenever upon any special occasion the Governor desires to 
obtain the advice of any person within the Colony touching Our 
affairs therein, he may, by an Instrument under tlie Public Seal of 
the Colony, summon for such special occasion any such person as 
an Extraordinary Member of the Executive Council. 

IV-XIII. Phoceddrb of Execitive Council. 

XIII. The Legislative Council of the Colony shall consist of the Corn- 
Governor, the Lieutenant Governor (if any), the Chief Justice or 
acting Chief Justice, the Senior Military Officer for the time being Council 
ill command of Our Regular Troops within the Colony, the 
persons from time to time lawfully discharging the functions of 
Colonial Secretary, Queen’s Advocate, and Treasurer of the Colony, 
and such other persons holding offices in the Colony as We may 
from time to time appoint by any Instructions or AVarrants, under 
Our Sign Manual and Signet, and all such persona shall bo styled 
Official Members of the Legislative Council; and further of such 
persons, not holding offices in the Colony, as AVe may from time 
to time ajipoint by any Instructions or Wai rants under Our Sign 
Manual and Signet, and all such persons shall be styled Unofficial 
Alcmbers of the Legislative Council. 

XIII-XXIIT. Procedure op Legislative Council. 

XXITI. The Governor shall not, except in the cases hereunder Ordinances 
mentioned, assent in Our name to any Ordinance of any of the th^Govei- 
following classes :— nor may 

1. Any Ordinance for the divorce of persoiLs joined together in 

holy matrimony. reserve 

2. Any Ordinance whereby any grant of land or money, or other 
donation or gratuity, may be made to himself. 

3. Any Ordinance whereby any increase or diminution may be 
made in the number, salary, or allowances of the public officers. 

4. Any Ordinance affecting the Currency of the Colony or 
relating to the issue of Bank notes. 

5. Any Ordinance establishing any Banking Association, or 

VOL. II. H h 
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amending or altering the constitution, powers, or privileges of any 
Banking Association. 

6. Any Ordinance imposing differential duties. 

7. Any Ordinance the jwovisions of which shall appear in¬ 
consistent witli obligations imjjosed upon Us by treaty. 

8. Any Ordinance interfering with the discipline or control of 
Our forces by land or sea. 

9. Any Ordinance of an extraordinary nature and importance, 
wlieieby Our prerogative or the riglit.s and property of Oiir 
Hubiects not residing in the Colony, or the trade and sliipiiing of 
Our Ignited Kingdom and its dependencies, may be ])rejudiced. 

10. Any Ordinance whereby persons not of European birth or 
descent may be subjected or made liable to any disabilities or 
restrictions to which persons ol European birth or descent are not 
also subjected or made liable. 

11. Auj Ordinance containing provisions to which Our assent 
has been once refused, or which have been disallowed by ITs. 

Unless such Ordinance sludl contain a clause suspending the 
operation ol such Oidinance until the signification of Our pleasure 
thcrcniion, or unle.s.s the (lovernor shall It.-ue satisfied himself that 
an urgent necessity exists reipiiring that such Ordinance bo 
brought into immediate operation, in which case he is authorized 
to assent in Our name to such Oidinance, unless the same shall be 
repugnant to the law of England, or inconsistent with any 
obligations imposed on Us by treaty. But he is to transmit to Us, 
by the eailiost o])portuuity, the Ordinance so assented to, together 
witli his reasons for assenting thereto. 

[The remainder of the instructions relate to details as to the 
Ooverimu'ut of the Colony] V.R.’ 

§ 3 . Form of Commission on First Apjmntment to Permanent 
Rank in the Armij. 

ViCTOKiA, by the Orace of Ood, of the ITiited Kingdom of 
Great Britain and Ireland, Qucmi, Defender of thc_^Faith, 
&c. To Our trusty and well belo\uuU 'U'eetiim : 

We, reposing especial trust and confidence in your loyalty, 
courage, and good conduct, do by these presents constitute and 

^ Instructions are signed at the head and initialed at the foot by the Queen, 
and are sealed with tlie Signet: but are not countersigned by the Secretary of 
State. This makes them an exceptional document. 

* Here insert the name of the qualified candidate. 
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appoint you to be an Officer in Our’[LaudRoyal Marine'', 

Militia< 5 , Yeomanry'', or Volunteer® Forces] from +li(!'" 

day of i8 . You are therefore carefully and dili- 

f'ently to discharge your duty as such in the rank of 

or in such higher rank as We may from time to time hereafter he 

ideased to promote or appoint you to, of which a notilication will 

he made in the London Gazette, and you aie -it at* lin es to exercise 

and well discipline ia aians both the Officers and Mti' 

serving under you. and u.sc youi hes', end-avours to ka ep them ni 

good order and discipline And We do hn, I .mmand them to 

obey you as their superior Gtlk i, and you are lo observe and 
lollow such orders aoii directions us from time to time you shall 
receive from Us or any your superior Officer, according to the 
rules and discipline of war, in pursuance of tlie trust hereby 
reposed in you. 

Given at Our Court at the day of 

iH ,111 the Year of 

Our Reign. 

By Her Majesty’s Command’’. 

§ 4 . F(yrm of Commission for a Fecrdarif of Embassy or Legation. 

Draft. 

[Name.] 

Commission, as Secretary to Her Majesty’s at 

Legation 

(’’stfttT) VICTOMA R. 

Victoria, by the Grace of God, Queen of the United Kingdom, 
of Great Britain and Ireland, Defender of the Faith, &c., &c., &c., 
To all and singular to whom these presents shall come, greeting, 
Whereas it appears to Us expedient to nominate some person of 
approved industry, fidelity, and knowledge to perform the functions 
Embassy 

ot secretary to our - ‘O 

Jjegation 

Know ye therefore, that We have coiistitufod and appointed, as 
We do by these presents constitute and appoint, Our trusty and 
well beloved [Name] to he secretary to that 

' a, h, c, (I, e, to be inserted, as the case may be. 

^ Date to be inserted from the submission paper signed by Her Majesty. 

" For other forms of military commi-.8ion see Manual of Military Law, 
edited by G. A. R. Fitz-Gerald, 2nd ed., 1887, p. 501. 

H ll 2 



468 


APPENDIX. 


granting to him, in that character, all 

power and aidhority to do and execute all necessary writings, 
memorials, and instruments, as also to assist Our Ambassador 
E:ntraorduinry and Plenipotentiary to 

in all ihings which may belong to the duties of secretary to the 
^ Embassy 
Legation 

And We therefore request and his 

Ministers, and all those whom it may concern, to receive and 
acknowledge Our said trusty and well beloved 
, Embassy 


aforesaid 


liim upon all and singular the things that may appertain to the 


affairs of the said 


Embassy 


Legation 

Given at Our Court at the day of 

in the year of Our Lord One thousand eight bundled and 
ill the year of Our reign. 

P>y Her Majesty’s Command. 
(Countersigned by the Secretary of State.) 


§ 5 . Form of a Credential Letter addressed to a Sovereign b 
Sib, My Lbotiier, 

Being desirous to maintain without interruption the relations 
oi ti-iendsliip and good understanding which happily subsist between 
the two Crowns, I have made choice of [Names and Titles] 
to reside at the Court of Your Imperial Majesty in the character 
of my Amhassinlor Extraordinary arul Plenipotentiary. The long 
o.X])CM ionce whieb T have had of 

talent-s and zeal for My set vice assures me that the selection 
which I have made will be peifectly agreeable to your Imperial 
.Majesty, and that he will discharge the important duties of his 
Embassy in such a manner as to prove himself worthy of this new 
mark of my confidence, and to merit Your Imperial iSlajesty's 
apjnobation and c.stcem. I therefore request that you wall give 
entire credence to all that shall communicate 

to you in iNIy name, more especially when he shall assure Your 

House of Commons Papers, i86i, vol. vi, Rept of Select Committee on the 
JJiplomaiic Seriice, Appendix iii, p. 500. 
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Imperial Majesty of my invariable esteem and regard, and shall 
renew to you the expression of those sentiments of sincere attach¬ 
ment and highest consideration with which I am, 

Sir, My Brother, 

Your Imperial Majesty’s good Sister, 

VICTORIA R. 

[riace.] 

[Date.] 

To My good Brother the Emperor of [ .] 


APPENDIX III. 

Issue op Public IMoney. 

Royal Orueii por Public Supply Services. 

(For Her Majesty’s Royal Sign Manual.) 

Sapply Services. 

VICTORIA B. 

Whereas the several sums mentioned in the Schedule hereunto 
annexed have been granted to Ua (by Act, or by Resolution of the 
House of Commons, as the case may be) to defray the expenses of 
the Public Supply Services therein apecilied, which will come in 
course of payment in the year ending the 31st March, 18—; Our 
Will and Pleasure is, that you do, from time to time, authorise the 
Governor and Company of the Bank of England, or the Governor 
and Company of the Bank of Ireland, to issue or transfer from the 
Account of Our Exchequer at the said Banks to the Accounts of 
the persons charged with the payment of the said Services, such 
sums as may be required, from time to time, for the payment of 
the same, not exceeding the amounts respectively stated in the said 
annexed Schedule. 

Provided that such issues or transfers shall be made out of the 
Credits granted or to be granted to you, from time to time, on the 
Account of Our Exchequer at the said Banks, by the Comptroller 
and Auditor-General, under the authority of the Exchequer and 
Audit Departments Act, 1866 (29 30 Viet. c. 39, s. 15), and 

shall not exceed in the whole the amount of the Credits so granted 
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out of tlie Ways and Means appropriated by Parliament to the 
Service of tlic said year. 

(liven at Our Court at this day of i8 

By Her Majesty’s Command, 

To he couHiersi<jne<J hy tivo ) 

Lo)(ls of ihe Treasury. S 
To the. Commissioners of Our Treasury. 

SCHEDULE. 

Supiily Seivice for wliioh valued or granted, j Amount 

T ^ 


Treasuiiy Hj'.quisition authorising Credits 
ROR Supply Services. 

Supply Services. 

Year 18 

By virtue of the Exchequer and Audit Dejiartments Act, 1866 
(29 Si 30 Viet. 39, s. 15): We authorise and require you to grant 
to the Lords Commissioners of Her Majesty’s Treasury for the time 
being, on account of the Ways and Means granted for the service 
of the year ending 31st March, 18—, Credits on Account of Her 
Majesty’s Exchequer at the Bank of England and Bank of Ireland, 
or on the growing Balances thereof, the following sums ; viz.;— 
At the Bank of England . . . £ 

At the Bank of Ireland ... £ 

Treasury Chambers, Whitehall 1 
18 / 

To be signed hy two Loids j 
of the Tieusury. ( 

To the Comptroller and Auditor General. 
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Grant of Credit by the Comptroller and Auditor 
Generaij for Supply Services. 

Credit for Supply Services. 

Year i8 

By virtue of the Exchequer and Audit Departments Act, 1866 
(29 & 30 Viet. c. 39, s. 13), and of a liequisition from tJie Lords 
Coinmi&faioncrs of Her Majesty’s Treasury, autliorisijif? tlic same : 
I hereby grant a Credit to the f.ords Comniiosioners of Tier 
Majesty’s Treasury for the time being, on Account of Her Majesty’s 
E.\che<juer at the Bank of , or on the growing Balance 

tliereof, to the Amount of 

on account of the Ways and ITreans granted for the Service of the 
year ending 3rst March, 18 
Exchequer & Audit Department ) 

18 . / Comptroller (k Auditor General. 

To the Governor & Company of ) 
the Bank of . J 


Treasury Orders for Issues from the Exchequer 
Account for Sui’ply Services. 

Supply Services. 

Year 18 

Treasury, Whitehall, 


Gentlemen, 

Under the authority of the Exchequer and Audit Depart¬ 
ments Act, 1866 (29 & 30 Viet. c. 39, s. 15), and of the Credit 
granted to the Lords Commissioners of Her Majesty’s Treasury, by 
the Comptroller and Auditor-General, on the Account of Her 
Majesty’s Exchequer at the Bank of , under the 

provisions of the said Act: I am commanded by the Lords Com¬ 
missioners of Her Majesty’s Treasury to request that you will 
transfer the following sums, on the instant, from the 
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said Account to the ‘ Supply Account ’ of [Her Majesty’s Paymaster- 
General ’] ill your books, on account of the Supply Services under- 


mentioned :— 

Supply Services. | 

Amount. 


£ s. d. 


I am to reipicst that when these sums shall have been traiisferi-ed 
accordingly, you will transmit this authority to the Comptroller 
and Auditor General. 

I am &c. 

7'o le sujiied hy one of (he Secreturien ) 
of the Tfcasnry. j 

'To the (Jovenior d; Comimny oftlie \ 

Bank of > 


TntASURY Requisition autiiowsino Credits for 
Consolidated Fund Services. 

Consolidated Fund Services. 

Quarter to , i8 

By virtue of the Exchequer and Audit Departments Act, 1866 
(29 & 30 Viet. c. 39, s, 13) : We authorise and require you to 
grant to the Lords Commissioners of Her Majesty's Treasury for 
the time being, on account of the charge of the Consolidated Fund 
for the (Quarter ended ,18 , remaining unpaid at 

that date, Credits on the Accounts of Her Majesty’s Exchequer at 
the Bank of England and Bank of Ireland, or on the glowing 
Balances thereof, for the following sums, viz.:— 

At the Bank of England . . . .£ 

At the Bank of Ireland ... £ 

To he sitjneil by two Lords ) 
of the Treasury. ) 

Treasury Chambers, Wliitehall, I 

18 . J 

To the Comptroller <£; Auditor General. 

* [Or of such other Principal Accountants as the case may require,] 
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Gkant of Ceedix by the Comptrolleb and Auditor General 
FOR Services payable out op the Con!-olidated Fund. 
Credit for Consolidated Fund Servicer. 

Quarter to i8 . 

By virtue of the Exchequer and Audit Departments Act, 1866 
(29 & 30 Viet. c. 39, s. 13), and of a nquisition from the Lords 
Commissioners of Her Majesty’s Treasury, authorising tlie same, 
I hereby grant a Credit to the Lol’ds Commissioners of Her 
Majesty’s Treasury for the time being, on account of Her Majesty’s 
Exchequer at the Bank of . or on the growing Balance 

thereof, to the amount ot .£ 

on account of the charge of the Consolid.'ited Fund in Great Britain 
(or Ireland, as tlie case may be), for the quarter ended 
18 , remaining unpaid at tliat date. 

Exchequer & Audit Department 1 

18 . f Comptroller d' Auditor General. 

To the Governor & Company of 


Treasury Ordeui for Issuers from the Exchequer Account 
FOR Consolidated Fund Services. 

Consolidated Fund Services. 

Quarter to , 18 . 

Treasury, Whitehall, 

18 

Gentlemen, 

Under the authority of the Excheque r and Audit Depart¬ 
ments Act, 1866 (29 & 30 Viet. c. 39, s. 13b and of the Credit 
granted to the Lords Commissioners of Her Majesty's Treasury, by 
tjie Comptroller and Auditor-General, on the Account of Her 
^fajesty’s Exchequer at the Bank of , under the 

provisions of the said Act: I am commanded by the Lords Com¬ 
missioners of Her Majesty's Treasury to request that you will 
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traiii-ft'r the following sums, on the instant, from the 

sai*! Account to the ‘ Sujiply Account ’ of [Her Majesty’s Paymaster- 
GeneraP] in your books, on account of the charge of the Consolidated 
Fund in [Great Britain for the above-mentioned Quarter. 


Service 


£ s. d. 


Amount, 


APPENDIX IV. 

Oaths, 

For the Coronation Oath see j). 65. 

For tlie Privy Councillor's Oath see p. i;^4 

The Oath of Alleyninee. 

I do swear that I will be faithful aitd boar true 

allegiance to Her Sfajesty Queen Victoria, Her Heirs and Successors 
according to Law. 

So help me God. 


The Official Oath. 

I do swear that I will well and truly serve Her 

Majesty Queen Victoiia in the Office of 

So help me God. 

The following are the persons who are required to take this oath 
by 31 & 32 Viet. e. 72. 

England. 

First Lord of the Tieasury. 

Chancellor of the Exchequer. 

Lord Chancellor. 

President of the Council. 

Lord Privy Seal. 

‘ [Or of such other Principal Accountants as the case may require.] 

^ [Or Ireland.] 
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Secretaries of State. 

First Lord of the Admiralty. 

Cliief Commissioner of Worhs and Public Buildings. 

President of the Board of Trade. 

Lord Steward. 

Lord Chamberlain. 

Earl Maishal. 

Master of tlie Horse. 

Commander-in-Cliief. 

Chancellor of the Duchy ot Lancaster 
Paymaster-General. 

P ostmast er-G en eral. 

Secretary for Scotland by 48 & 49 \’i( t. c. 61, .s. 3. 

The President of the Board of Agiieulture by 52 & 53 Yict. 
c. 30, s. 8. 

[Tlie President of the Local Government Board must, it is 
presumed, be reipiired to take the Oath, as the President 
of the Poor Law Board was by the Act of 1868, hut it is 
not so specified in the Act which constitutes his office.] 

ScoTnANn. 

The Loid Keei^er of the Great Seal. 

The Lord Keeper of the Privy Seal. 

The Lord Clerk Begistei’. 

The Lord Justice Clerk. 

Ireland. 

The Lord Lieutenant. 

The Lord Chancellor. 

The Commander of the Foices. 

The Chief Secretary for Ireland. 

For England the oath is tendered by the Clerk of the Council 
and taken in the Queen's presence in Council or otherwise as she 
may direct. 

For Scotland the oath is tendered by the Lord President of the 
Court of Session at a sitting of the Court. 

For Ireland the oath is tendered by a Clerk of the Council and 
taken at a meeting of the Privy Council in Ireland. 
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The Jmlicial Oath. 

I do swear that I will well and truly serve our Sovereit,ni 

Lady Queen Victoria in the Office of and I will 

do right to all manner of people after the laws and usages of this 
realm without fear or favour, affection or ill-will. 

This oath is required of the Lord Chancellor and all the judges 
of the Supreme Court of Judicature, in England and Ireland, by 
the I'ecorders of London and Dublin. Ey the Lord Justice 
Ceneral and President of the Couit of Session, the Lord Justice 
Clerk, the Judges of the Couit of Session, and the Sheriffs in 
Scotland, and by Justices of the Peace for Counties and Boroughs 
in the three kingdoms. 

In all places and for all purposes in which an oath is required 
by law an affirmation may now be made under the provisions of 
51 & 52 Viet, c 16. 
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Accounts : 

public, statements of, 318 
finance, 326. 
apiiropriatioii, 326. 

Act of State: 
ininisterH’ resiionsibiUty for, 42, 262, 
264- 454 - 

Addington, Mr , no, 121, 129 
Aden ; 

peninsula of, how governed, 

Admiral, Lord High : 

Sir T. Beaufort, the first, 350. 
iin office in commission, 176, 351 
Admiralty, Board of : 
its legal liabilities, 5. 
how constituted, 176, 177, 373, 374 
its duties, 176, 177, 375 
how distributed, 178, 374 
secretaiies to, 17S 
how concerned with harbours, 183 

— with Home Secretary, 223 

— with Island of Ascension, 230, zCxj 

— with lioyal Marines, 342. 

~ with War Office, 376. 

Admiralty, Court of : i,ec Court 
Admiralty, First Lord of. 

his relation to the Board, 177, 17S 
a Cabinet Minister, 193. 
his resiionsiliilitics, 374-37f’ 

Africa • 

poweis of High Commissioner for 
South Africa, 145, 251, 271. 
sphere of influence in, 271 
companies in, 271, 272. 

Order in Council for, 145, 271. 
jurisdictions in, 282 
West Coast Colonies,how governed, 232 
— Church in, 406. 

Agriculture, Board of: 

took some duties from Privy Council, 

245- 

its creation and duties, 186, 187. 
President of, 186, 193. 

Aid, 295, 296. 


I Albert, Priace, of Saxe Coburg Gotha 
I his constitutional position, 80. 
j Alien 

i disahihties of, 68, 69, 70. 

I Allegiance: 

I me.aiiings of, 3, 68, 
oath of, 68, 474, 
duty of, 67, 68. 
natural and local, 70 
Althorp, Lord, 123 
Ambassador: 

mode of appointment, 275 
privileges of, 274-277 
credential letter of, 468. 
Anglo-German Agreement: 

as to African sphere of influence, 271. 
Anne, Queen: 

Her choice of ministers not free, 35 
Her presence at Cabinet meetings, 37, 
103. 

Her dealings with foreign ministers, 40. 
Her correspondence with Bolingbroke, 
103. 

action of the Council in her lust ill¬ 
ness, 104. 

Her civil list, 333, 

sui rendered first-fruits and tenths, 39S 
Anointing : 

the, in coronation service, 66. 

Appeal: see Court 

ecclesiastical, how provided for, 383, 
to Crown in Council, 260, 442-446 
Appropriation ; 
of supply, 313. 

Act, 324. 
accounts, 326. 

Archbishop of Canterbury : 

as a member of Cabinet, 106, 107. 
summons to assemble Convocation, 385 
presides in Upper House, 387. 
leceives license to make canons, 389 ; 
— to consecrate colonial bishops, 407. 
his dignity, 394 
is appointed by Crown, 397. 
his Courts, 435. 
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Archbishop of Canterbury : 

bis official principal, 436. 

Archbishop of York ; 
his pieccdence, 394. 
his official pnncijial, 436. 

Archdeacon: 

his duties, 396, 433. 
forbidden to hold ]>leas in secular 
coiiit, 379. 
his Court, 383, 432. 
his siiiniiions to Convocation, 386. 
Arches, Court of; sec Court. 

Dean of, 417, 435. 

Armour, Statutes of, 338. 

Army, Standing : 

fear of, cieated by Conirnonweallh, 30, 
.139- 

reluctance to recognise, 356, 359. 

declared unlawful, 31, 340. 

legal obstacle.s to, 339, 340. 

how legalised, 33, 3i.o. 

estimates tor, 322, 323, 370. 

how raised, 343, 

how compoFiuii, 341. 

discipline of, 347-.34y- 

goveinment of, before 1835, 353-338. 

royal preiogativc in respect of, 348, 

37 !• 

abolition of purchase in, 461, 

Army Act. 

substituted for Mutiny Act, 340. 
foTei'.s governed by, 341. 
a code of military law, 348. 
outline of, 349. 

rules and piocedure provided by, 332. 
Array, Commissions of, 338. 

Articles of War; 
for army, 348. 
for navy, 351. 

Indian, 341. 

Articles of Heligion . 

liave P.iili.imentary sanction, 378 
doctrines defined in, 382, 39J. 
assent to, when required, 39I. 
Ascension: 

Island of, 250, 269. 

Assembly: 

tJeiieral, of Scotch Church, 402-403. 
Assessed, Taxes . 292, 300. 
Assessment: 

of property for taxation, 298. 

Assize, Commissions of, 225, 420. 
Assize of Arms, 337. 
Attorney-General : 

a Councillor of the Crown, 192. 
not of Privy Council, 192 n. 
his duties, 192. 

hiajiaf for use of Great Seal, 43. 
for Petition of Right to proceeil, 221. 
Audience, Court of • 

for personal jurisdiction of Archbishop, 
435- 


Audit: 

in Upper Exchequer, 309 
Board of, 317, 318, 319. 
Auditor : 

of civil list, 335. 
of imprests, 317. 
of receipts, 311, 312-316. 
Australia; 

Soiitliein, 233. 

Western, 255 

Auxiliary Forces : 345, 346. 
Auxilium : 

a direct tax, 295. 


Bacon, Lord: 

on the duty of judges, 29. 
on the Star Chamber, 90. 

Bagehot, Mr.: 

on the peiiiianent Civil Service, 201 
Bahamas : 

constitution of, 254. 

Bailiff; 

of Jersey, 246, 247. 
of Guernsey, 247. 

Bank • of England—of Ireland ; 
Exchequer Account at, 307. 
public money paid into, 309, 319, 339. 
how issued from, 319, 320, 323, 324. 
how used till wanted, 320, 332 
Bankruptcy. 

formerly under jurisdiction of Chan¬ 
cellor, 148. 

a department of Board of Trade, 182. 
aiipeals in, 423 
Barbados; 

constitution of, 254. 

Baron: 

of Exchequer, 162, 309, 317. 
Basutoland, 251. 

Bechuanaland, 231. 

Bedchamber Question, 127. 

Bermuda, 254. 

Bill of Bights : 

general character, 31. 

limitation of succession, 62. 

religious disabilities cieated by, 62, 63. 

as to taxation, 297, 

as to standing aimy, 340, 343. 

recited m Army Act, 349. 

Bishop: 

how appointed, 378, 397 
Court of, 379, 3S3, 433, 434. 
forbidden to hold pleas in hundred 
court, 379. 

duties and pouers, 395. 
jurisdiction of, 406. 
consociation of, how authorised, 407. 
suffragan, 395, 407. 

Indian, 405. 

Colonial, 406, 407. 
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Board : 

Admiralty ; ere Admiralty, 
of Agriculture Me Agriculture. 

Local (Government: see Local Go¬ 
vernment, 
of Trade ; see Trade. 

Treasury: see Treasury, 

Local, ^41, 242 
of r.uardians, 242. 
of fieiieial (Officers, 364. 

Bolingbroke ; 

correspondence of, 103. 

Bombay • 

(iovernor of, 264, 266, 26” 

Aden governed from, 269. 

Borneo; 

protectorate o\er, 271, 272. 

Borough . see Town, 
growth of, 233. 
meanings of term, 234. 

Bounty, Queen Anne’s- 

Bouice of, 398. [ 

mode of distriliution, 399 
Bright, John • 

his retirement in 18S2, 123. 

Britain, Great. 

result of Union with Seotland, 209 
British Settlements Act, 252, 233, 
4.'i9- 

British Museum ; 

votes for, 200 11. 

Brougham, Lord, 124. 

Burke . 

his eritioi.sm on Boartl of Trade, 179. I 
his (inanci.d legislation, 332, 334 
and military legislation, 359. 

Burnet, Bishop, 92, 98, 117, 

Business, letters of; 

addressed to t’onvocation, 388, 389 
Bute, Earl of: 

his introduction to Cabinet, 100 u. 
his exjmlsion of Newca.stle, 108. 
Butlerage; 

a source of revenue, 286. 

C. 

Cabal, the, 96. 

Cabinet: 

in reign of Charles IJ, 37. 
absence of King from, its effect, 38,103, 
106. 

in reign of William Til, 97. 
in leign of George II, 106. 
the motive power in the Executive, 82, 
104, 137, 138. 

grew out of Privy Council, 99. 

are Her Majesty’s servants, 100, loi, 

how summoned, 103. 
confused with Council and Lords of 
Council, 103. 

numbers of, 105-107,194. 


Cabinet: 

composition of, 103, io6, 193, 194. 
efficient and non-efficient, 107110. 
collective lesponsibility of, 111-113, 

, 

unanimity of, iu advising Crown, 113, 

114. 

secrecy of, 114, 116 

entitled to ro3 al coiifidenco, 126, 127. 

dependent on Parliament, 129, 132. 

duties of, as to legislation, 130. 

a.-, to executive governnienf, 82, 137 

imni'-ters wlio «ie iii'.iiibers of, 149 131, 

'(>7i 177. I'M, 194- 

estimates ciitisiclcieil by, 322, 323, 370. 
minutes <4, icS 113, 376, 

(ojumitteis of, 322, 323, 370, 376. 
of self g< veiiuiig toloiiy, 256 
Cachet• 

secretarial sc.vl used in Foreign Office, 
ido, 161. 

Camden, First Lord- 

his di.sHvowal of colleagues, 111, 113. 
judgment of, in Jiniick v. Cafi iiif/ian, 

^6.3, 454. 

Second Lord. 

as Teller of Exchequer, 312. 

Canada• 

Dominion of, 253, 236. 
provinces of, 256. 

Canterbury: see Archbishop, 
province of, 392. 
convocation of, 385, 386, 389. 
Capetown: 

bisliop of, 406 
Carteret, Lord, 36, 118. 

Carucago. 

a tax on land, 295. 

Cathedral, 393. 

Catholic, Koman: 

disabilities of, 62, 63, 150. 

Cecil; 

treatise on .secretary of estate, 146. 
Central Criminal Court: 

cstablishinont of, 421. 

Certiorari: 

writ of, 333, 419,429. 

Cession of territory: 

a preiogative of the Crown, 279, 281 
Chamberlain: 

King’s, antiquity of office, 138. 
former importance of office, 139, I40, 
310. 

held by Ijord Sunderland, 117) 140- 
pirosent duties, 139. 

Lord Great, 138, 139, 310. 
of Exchequer, 140, 309, 310, 318. 
Chancellor: 

of Edward the Confessor, 9, 140, 146. 
hi.s duties in Exchequer, ll, 167, 309. 
responsible for use of Great Seal, 44, 45, 

149 . 
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Chancellor; 

protected by Statute of TreaBons, 71. 
bis place in tbe Loida, 93. 
his duties, 146-149. 
departmental, 146. 
jndici.il, 87, 147, 417, 425, 444, 446. 
consultative, 146 
a Cabinet office, 193 
and .subject to religious disability, 150. 
Chancellor of Exchequer: see Ex¬ 
chequer. 

Chancery. see Court, Crown Office, 
King. 

its separation from Exchequer, 13, 84, 
its staff, 146. 

its de.iling with charities, 199 
its growth as a Court, 413. 
jurisdiction and judges, 414, 416, 417. 
Chancery Division . 

of High Court, its business, 424. 
Channel Islands : 

their connec tion with Home Office, 221 
their constitutions, 243-248 
distinguished from colonies, 230 
Chapter: 

.summons of to Convocation, 385, 3S6 
duties of, 393. 
how n])poii.tcd, 395 
Charge d’affaires, 275 
Charity Commission: 

its duties, 197-199 
Charles I • 

his exercise of prerogative, 29 
his control of militia disiiuted 343. 
Charles II 

his corriqition of Parliament, 31, 96 
his Inner Council, 37, 96, 97. 
his ]’riv_v Connell, 95 
his Council of Tr.ade, 179 
appropri.itinu <)f subsidies granted to 
l>iiii, 313, 330 
Charter 

of paidoii, 19, 229. 
to towns, 23 

limitations of prerogative as to, 33. 
l^sncd by letters ji.itent, 30. 
litter Order in Council, 46, 233. 
for colonial governiiicnt, 2-19 
of E.ist Tmli.i Comjiany, 263 
of Afiicaii and Borneo Companies, 272 
of Ijcv.'int Coiiip.iny, 282 
Chefs Plaids 

in Gucuiisey, 247. 

Cholmondeley, Lord : 

dusiiiisscd for ojiposition at Council, 
104. 

Church, English Established: 

relations with Homo Ofhee, 221, 389. 
rel.itlons with State, S.ixon, 378, 379 ; 

Norman, 380 ; pre-Kcformation, 381. 
the King in what sense its head, 38 2. 


Church, English Established; 
its doctrines where embodied, 391. 
property of, 398, 399. 
courts of, 431 436. 

in what sense established, 378, 3S2, 
404. 405. 

Scotch Presbyterian established, 400. 

mode of government, 401. 

its relations with State, 402, 403. 

Irish, 403, 404. 

Indian, 403. 

Colonial, 405, 406. 

Church Discipline Act, 434. 

Cinque Ports : 

responsible for narrow seas, 350. 
Circuit: 

commissions for, 419, 420,428. 
system of, how altered, 425. 

City: 

meaning of term, 234. 

Civil List; 

hereditary revenues included in, 290, 

314. 

cliargea on, 331, 332, 
history of, 33^-3.35- 
apportionment, 334. 
piesent amount of, 333. 

Civil Service; 

a disqualification for P.irliament, 127, 

200, and n. 

the permanent, 172> 199-202. 

its relation to politioal leaders, 200, 

201. 

how paid, 290, 331. 
estimates for, 322. 

Treasury controls expenditure ou, 

323- 

Civil Service of India, 267. 

Civil Service Commission, 173, 196. 
Civil Service Contingencies Fund, 
328. 

Clarendon: 

constitutions of, 13, 381. 

Assize of, 13. 

Clarendon, Earl of, 96, 116, 117. 
Clergy • 

tlieir immunitie.s, 381, 396 

— disabilities, 396. 

— representation, 381, 3S6. 

hubjei tion to ecclesiastical law, 391, 

.397- 

Clerk : 

of the Council. IC2, 144. 
of tlio Peace, 225, 233, 236 
Coke, Sir E 

definition of jirotiaiming power, 28 
of power to create jurisdictions, 450. 
Colenso, Bishop, 406, 407. 

Colonial Government 
forms of, 249-263. 

Colonial Courts, 258, 259, 439. 
Colonial Forces, 341. 
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Colonies : 

Secretary of State for, 158, 249 

— formerly also for War, 15S, 355, 363. 

— his use of seals, 160, 161. 

— responsible for exercise of preroga¬ 
tive as to colonies, 206, 250. 

— advises as to veto on colonial laws, 
258. 

duties as to imperial defence, 376. 
Colony; 

definition of, 250. 

Commander-in-chief: 
his duties, 355, 3(17, 3C8. 
his relations with Secretary at War, 

359-361, 363. 

— vitli Secret,nry of State for War, | 

368, , 369 > 3721 373 I 

Commissariat • 

a department of Treasury, 
in 1855 assigned to War tifHeV, 362. 
Commission: 
of Array, 338. 
of Assize, 420. 

Charity, 197-199. 

Ecclesiastical, 196, 197, 399. 

Endowed Schools, 198, 

of Escheat, 46. 

of gaol delivery, 420, 421. 

of oyer and terminer, 420, 421. 

of pe.ace, 46, 136, 148, 427-430. 

for executing loyal powers, 50, .“ia, ’77. 

for executing office of Chancellor, 

of Lord High Admiral, 176, 373-375. 

of Loid Treasurer, 163, 164. 

as a mode of appointinent_^to office, 203 

under sign manual, 49. 

under sign manual and signet, 49, i6o, 

253. 46.3, 467- 

of colonial governor, 49, 253, 463. 
of officer in army, 49, 53, 203, 344, 466. 
of officer in navy, 203, 204 
forms of, 459, 4O3, 466, 467. 
Commissioner : 

of Works, 173, 184, 185, 193. 
of Police, 226. 

Commissioner, High ; 
for Cyprus, 2 70. 
for South, Africa, 251, 271. 
for Western Pacific, 269, 272. 

Koyal, for Assembly of Scotch Church, 
402. 

Committee: 

of the Privy Council, 88, 89, 95,96, 134. 
Eoreign, 95, 97, I02. 

Secret, of Charles II, 96, 97. 

Judicial, of the Privy Council, 134, 
256, 259, 260, 384, 444-449. 
for trade, 134, 249. 
for education, 187, 188. 
of Cabinet, 376. 
of House of Commons : 

of Supply, 323. 

VOL. II. 


Committee: 

of Ways and Means, 323. 
of Public Accounts, 30K, 327. 
Commons, House of: 

its relations to ministers, 96, 97, 129, 
130. 

defeat in, when first a cause of minis¬ 
ters’ retirement, 130, 131. 
and pulilic accounts, 327 
and army, 342, 371. 372. 
Commonwealth, The. 

mode of t.ixntiou under, 289, 290. 
anny of. 339, 340 
Company . n e Charter. 

Comptroller and Auditor General. 
his lelati'Mi (('Treasury, 172. 
c"iitrol (>t iijue of public money. 307, 

.124- 

turns of appointment, 321. 

Ins duties as to audit, 317, 335, 326, 
.5.55 • 

as to presentation of accounts, 326, 
Concilium: 

Commune : 

its composition, 8, 9. 
its relation to Parliament, 10. 
its control of choice of ministers, 10, 
II, 16 , 18. 

as rcferi ed to by Hale, 83, 84. 
Magnum : 

its reappearance on demise of Crown, 
64, O5. 

how far the same as House of Lords, 
83, 85, 89 

Ordinanum, 83, 91, 92, 192. 
Confession of faith: 

of Scotch Church, 400 
Consolidated Eund : 

charges on, 286, 321, 322, 334. 
when cTeated, 291,318, 
revenue paid into, ,307, 319, 329. 

— services, 321, 322, 326. 
account of Consolidated Fund service, 
326 

Consort: 

King or Queen, 79, So. 

Constable, Lord High, 139, 348. 
Controller-General: 
of Exchequer, 319. 
of supply aiul transport, 364. 
Convocation : 

before Keformation, 381. 
submission of, 384. 
how sui! inoned and composed, 386. 
its legislative powers, 387, 390. 
and procedure, 388, 389. 

Cornwall, Duchy of: 

belongs to eldest son of reigning sove¬ 
reign, 81. 

Coroner. 

his election transferred to County 
Council, 235, 236. 
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Coronation : gee Oath. 

gave religious sanction to royal title, 

I<5, 67- 

a compact between King and people, 


hi’ 

foiins of, 65-67 
Corporation: 

municipal, 233, 235. 
sanitary, 234. 
ecclesiastical, 39S, 404. 
Council of the Crown . 


its gradual formation, 15, 83. 
necessary to royal action, 6, 17, 85, 
Councils dcscnlied by Halo, 83. 
its judicial functions, 19, 25, 86, 90. 
limited in 1641, 30, 90 
clioice of, by i’arliament, 21, 86. 
powers of, under Lancastiians, 21, 22. 
— under 'I’lidorH, 23. 

County, 235, 237 
(lualification of olcctorsto, 238 
powers of, 238, 243. 
of India, 264-268 
of (lOveiiior-CenerHl, 267, 268. 
of Presidencies, 26S, 269. 
of Isle of Man, 244. 

Colonial: Icgisl.itive, 251, 252 
executive, 254 
Great, wlieti summoned, 85. 

Privy King acts with, 18 
is jircsciit at meetings of, 37. 
mcuiibeis of, bow .ip])oiiited, 43, 134 
and dismissed, 43, J35 
IS ]iarty to Ordi'rs in Council, 44 
advises on grant of dial ters, 46, 47. 
on colonial matteis, 47 
the (!uiici/tnw I'l iriitiini of Hale, 83,85 
distinct from Star chamber, 89. 
first ii'O of teini, 91. 
ealeiid.ir of lU'oceedings in, 91. 
divisions of, 91. 

Its coiiiiuction with Parli,ament, 93. 
dignity of its mcinbeis, 93. 
their presence m Commoiis, 94. 
Committees of, 89, 95, 101, 134,443; 

•and ,T( c Committee, 
its united action, 95 
reconstitution, by advice of Temple, 97. 
distinct Irom Cabinet, 100 
form of suimmms to, loi, 102. 

Oath of Councilloi, 102. 
its duties reduced by existence of Ca¬ 
binet, 103, J04 

by creation of new offices, 144, 145, 
186, 191 

by growth of Secretariat, 157. 

distjualificatioiis for, 68, 80, 135. 

composition of, 135. 

business transacted in, 143, 145. 

persons summoned, 144. 

its duties in ad vising .os to charters, 233. 

formerly, as to public health, 241, 242. 


Council of the Crown ; 
as to Ch.annel Islands, 247. 
as to Colonies, 249. 
and colonial legislation, 257, 258. 
Council, Town, 241. 

Council, for Trade, 249. 

Counsel; 

King’s or Queen’s, learned in the law, 
9-2- 

County : 

corporate, 234. 
of a borough, 235. 
admiiii.'-trative, 236. 

Council: gee Council. 

Court: 

Common law courts, interfered with by 
Council, 20, 22. 

— their cost to suitor, 25 

— their relation to Stuarts, 30 

— their severance from Curi.i, 84 

of Admiralty, 415, 416, 417, 422, 423, 
439, 444, 445 , for Scotland, 437 
of Appe.il, inteimediate, 418, 422, 423; 

final, 440-4.1.9. 
of Arehbislioi), 435, 436. 
of Arelide.acon, 432. 
of /^relies, 435. 
of Audience, 435. 
of ('banoorv, st e Chancery 
of Cb.aiinel Islands, 246, 248. 

Colonial, 259. 262 430. 

of Comiiiou JJencli or Pleas, 412,416, 

423, 424- 

of (’oiisistory, 433, 434. 

County, 426 
Criminal, 419, 423, 427. 
of Delegates, 3S4, ^44 
foi Divoice, 415, 416, 425,435. 
of Exchequer, 412, 419, 423; of Scot¬ 
land, 437. 

of Exchequer Chamber, 418, 423. 
of India, 267, 438. 

Irish, 216, 438. 
of Isle of Man, 245. 

— .Tusticiaiy, 437. 

of King’s or Queen’s Bench, 412, 415, 
4‘9, 423 

of Loid High Steward, 430. 

Martial, 352, 353, 431. 

Prerogative, 435. 
of Proli.ate, 415, 416, 435. 
of Bequests, 88. 
of Session, 210, 211, 436, 437. 

Supreme of tVinada, 2 56. 

Supreme of J udicature. 

— jurisdiction merged in, 415-418, 
422. 

— divisions of, 423. 

— judges of, 425. 
ofTeinds, 209, 437. 

Vice Admiralty, 439. 
of Wales, 207, 




INDEX. 


483 


Credence: 

letter of, 275, 468. 

Crimean War : 

its effect on army administration, 355, 
361, 

Criminal law : 

administered in army and navy, 351, 


.353- 

in Court of Admiralty, 419 

— in Queen’s Bench, 419. 

— under Commissions, 419, 425. 

— by High Court, 423 

— by Justices of the Peace, 428. « 

— byCourtof Justiciary (Scotch^ 437. 
how different from civd law, 410. 

Cromwell, Oliver, 339 
Cromwell, Thomas, 152, 155, 

Crown. i-ce Prerogative, 
sources of its power, 2, 3, 4. 
connected with landownershiji, S. 
regarded as jiroperty, 17. 
m C’ouncil and in P.iiliauient, 18, 440. 
moral irresponsibility of, 39. 
legal irresponsibility of, 41. 
its will through wliom expressed, 43. 
in what forms, 47-51. 
in England ratifies tieatics, 51. 
practical influence of, 54. 
addressed in peison through Home 
Secretary, 219. 

in Council, ajiprovos laws of Isle of 
Man, 245. 

of Channel Islands, 245. 
of colonies, 250-261. 
heredit.ary levemies of, 303, 305. 
all public money granted to, 324. 
Cuming • 

(X jKule case of Lieutenant Hall, 244. 
Curia Hegis: 

its growth within the Concilium, 9, 

. 

the origin of executive offices, lO. 

— of judicial institutions, 13. 

Customs : 

(’ommissioners of, 172, 196. 

their piactice as collectors of revenue, 

307, 320. 

Duties, 2S5-289. 

Gustos Rotulorum, 437. 

Custuma : 

aniiqua and ho/ a, 286. 

Cyprus: 

how governed, 250, 369. 


Danby, Earl of, 39, 96. 

Deacon, 394. 

Death, duties, 300, 301. 
Declaratory Act, 212, 213, 441. 
Delegates: uee Court. 


Demesnes of Crown ; 

King’s right to tax, 296. 

Denizen: 

how made, 70. 

Departments of Government: 
their growth, 138, 139. 
division of into executive and regula¬ 
tive, 142 

Dependent States : 

Indian, 270. 282. 
around Stiaits Settlements, 270. 
Deprivation, 397 
Diocese; net Bishop. 

it^ divisions, 393 
Diplomatic agents : 
kinds of, 27 t 
imiiuiiiities of, 275-277. 

Dispen sing power • 

Its leatnction, 31, 33. 

|ircrngativo of mercy, a form of, 228. 
Dissolution: 

of Parliament a peisonal act of Sove¬ 
reign, 43. 

Divine Right: 
theory of, 28. 

ended with Bill of Rights, 31. 

Divorce : 

Couitof, 415, 424, 425, 435. 

Docket: 
form of, 48. 

Dominion of Canada: ace Canada. 
Douzenier: 

in Guernsey, 247. 

Dundas ; 

Sir David, and Lord Palmerston, 361. 
Dunkirk : 

Sale of, 96, 103. 

Duty : 

of customs, 287, 388, 289. 
of excise, 290, 291. 


Ealdorman: 

his position and duties, 6, 9, 379. 
Ecclesiastical Daw: 
how made, 387. 
how enforced, 397. 
how administered, 431-436. 
Ecclesiastical and Church Estates 
Commission: t,ee Commission. 
Education: 

Committee of Privy Council on, 187, 
188. 

Edward the Confessor: 
his chancellor, 9, 140, 146. 
his title, 56. 

Edward I: 

Prerogative and Parliament in his 
reign, 16. 

reigned before he was crowned, 57. 

annexed Wales, 207. 

his armies, how raised, 338. 



484 


INDEX, 


Edward II: 

niiignates claim to choose his ininisteis, 

l8. 

date of coniinenceifient of his reign, 58. 

his deposition, 58, 78 

his aniiies, how raised, 338. 

Edward III: 

S atute of as to Tre.asons, 71, 72, 73 
regency during his iiiinonty, 75 
Cciiincih einjiloyi'd hy liini, 85 
Edward IV; 

leigned liy hei editary, right, 4, 58. 
foihidderi to effect ariest in poison, 27. 
cliar,ictei of his Councils, 91. 

Edward V : 

jiroviMon for his minority, 75. 

Edward VI; 
liih innionty, 75. 
his ( ouncils, 89, 92. 

Electric Lighting 

under contiol of Board of Trade, 182 
Elizabeth ; 

Cl cation of lioroughs by, 26. 
licr order insutficicnt for issue of 
ti ensure, 27. 

the Star-chamber in her reign, 89. 
her Secietaiica, 155 
her Act of Sujiremacy, 382 
Endowed Schools : 

t'oininission, 198, 

Enlistment: 

ill itriiiy, teiins of, 343 
foriiih of, 3.)4. 
in navy, 350. 

Establishment; 

licenses, 292. 

Establishment 

of chinch ill England, 378, 392, 404 
of chinch in Scotland, 402, 403. 
Estimates : 

when presented, 322. 

how contiollcd, 171, 323,370. 

sujipltincntaiy, 327. 

Excess vote, 32S. 

Exchequer : 

its relation to Curia, 11. 

Its se\ fiance from the Chancery, le;, 
84. ir,2 

— .ind fioin 'I'leasury, 163. 
of Aec-lint, 161, 163, 169, 309 
of Ihceipt, lOi, 163, 309, 310 
its officers, 309, 311, 312; abolished, 
31S. 

its ‘course,’ 313, 314, 315. 
ns now constituted, 307, 319. 
receives nil revenue, 329. 
its issues meet all payments, 329. 
Exchequer and Audit Act, 319, 320, 
321. 

Exchequer: 

( hancelloi of, 162-166. 

varying iui]iortance of office, 167, 194 


Exchequer : 

character of his duties, 168, 312 
ill appointment of sherilis, 169. 
a cabinet officer, 193, 194. 
his control of estimates, 323. 
Exchequer ; 

Trca.surer of, is Loid High Treasurer, 
163. 

Under Treasurer of, is Chancellor of 
Kxclieqiier, 167. 

Exchequer Account : 

at Banks of England and Ireland, 307, 
• 320, 325. 

Exchequer, Court of: lef Court. 
Excise, 2S5, 289-292. 
Excommunication, 391 
Executive : sec Cabinet, Crown, 
Council, Ministers 
as distinct from legislature, 1,2. 
wliere it resides, 137, 13S. 
its re.sponsibilities as to treaties, 281. 
Exequatur: 

of consul, 278. 

Extradition treaties • 

duties of Home Office in respect of, 
223, 224. 

require approval of Parliament, 279. 

F. 

Factory; 

of war depaitmcnt, 357, 366 
Acts, Home Office concerned with, 
230 

Falkland Islands : 

under Ibitish Settlements Act, 232. 
Fealty: 

natine of, 68 
Fees: 

pulilic servants paid by, 312, 332. 

Fee fund, 332 
Feudalism: 

and theory of preiogativc. 3, 7. 
strengthened the Crown, 16. 

Feudal levy: 

its liafiilities, 326. 
how suininoned, 327 
Fiat: 

of Chancellor, 45. 
of Attorney-General, 43, 221, 452 
Finance: 

Accounts, 307, 326. 

Forces ; 

military, their history, 336 
reguhar, 341. 
auxiliary, 345. 

Foreign affairs • 

Secretary of State for, 40. 124, 128, 
_ 158. 160, 272, 273, 274, 408. 
his duties to Crown, 40, 128, 274. 
Foreign Committee : 

of the Privy Council, 95, 96, 97, 102. 
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Foreign Office: 

when made a '^eparate dcpai'tment, 15S. 
seals used in, lOo, 161. 
its staff, 273. 

Fortifications: 


under charge of Ordnance Board, 356, 
357- 


—■ now of Secretary of State, 366. 
Fox, G. J.; 

on llegency (luestion, 77. 
on ministerial rosjxmsihility, 113. 
his coalition with Noith, 121. 
Fugitive Offenders Act: ‘ 

Home Office concerned with, 224. 
Fyrd, the, 336, 337. 


G. 

Gas : 

and water coinjiinies contiolled hy 
Board of Tiado, 182. 

George I: 

his accejitnnce of Wliig iniiii'try, 36. 

Ins non-atteudanee at Cabinet, 37, 38. 
liih coninussious to Lords Justices, 53. 
his quarrc'ls witli his son, 81. 
his civil list, 333. 

George II 

tiicd to choose his own ministers, 36. 
restraint on niarriago of Ids descen¬ 
dants, 8]. 
his Cabinets, 106. 
his relations with Walpole, 119. 
his civil list, 333. 

George III; 

his infliieuco in choice of ininistcis, 

35, 130. 

his insanity, provision for, 76, 77. 
obtained [lassing of llojal Marriage 
Act, 81, 

size of his first Cabinets, 107, 108. 
not loyal to his ministers, 110, 121, 
127. 

resisted party combinations, 120, I2i. 
his civil list, 305, 330, 333. 

George IV: 

his influence in choice of mini&teis, 36. 
his independent action restrained, 40. 
provision for non-user of sign manual, 

5 ^- 

surrendered hereditary revenues, 334. 
Gladstone, Mr.: 

offices held hy in comhination, 165. 
his Cabinet of 18S6, 194. 

8ecietary of State without seat, 195. 
on treaty-making prerogative, 2S1. 
Godolphin: 
his war policy, 35. 
as first minister, 117. 

Governor; 

of colony, represents Crown, 251. 
how appointed, 49, 253, 257. 
instructions to, 47 253, 257. 


Governor j 

his veto on legislation, 257. 
his duties, 260, 261, 
his legal liabilities, 261, 262,454 
Governor-General: 

of Dominion of Canada, 256. 
of India, 267, 268. 

Governor, Iiieutonant : 
of Isle of Man, 244, 
of Jersey, 246. 
of Guernsey, 247 
of Canadian juoviiices, 256. 
of Indian Presidencies, 268. 

Grafton, Duke of 
his ministry, 109, 115. 
ids (lisa\o>\pl •»*’ its action, ii r. 
took notes of I'ahmet meetings, 115 
his 1(1 a of I’lime I’.liiiistur’s office, ■ ’o 
Or vliani, Sir James : 
at tlie Admiialty, 176. 
at the Home Office, 223. 

Grand Remonstrance . 94. 

Grenada: 

siiireinlcr of its constitution, 253 
royal prerogative exceeded m rcqicit 
of, 259, 260. 

Grenville, George • 

hi.s imui.stry and its conduct of hii-i- 
iiess, 107, 

Grenville, Lord: 

MiiiLteis of his Cabinet, 115. 

Auditor of Receipts, 315, 316. 

Grey, Earl: 

and William TV, 114, 124-126. 
his lotiremont, 123. 

Guardian of the Kingdom ; 74- 
Guernsey; 

institutions of, 247, 348. 


Habeas Corpus: 
writ of, 90,136. 
issued by Cliancellor, 148. 
in Isle of Man, 245. 
m restraint of military Courts, 353. 
Hanover; 

citizens of, 68. 

Harbopra: 

control of, 182, 183. 

Hardwiuke, Lord: 

hisdc-scriptiou ofCabinets, 106,107,114 
Hardwicke, Second Lord; 

as to Rockingham Cabinet, 108. 
Harley: 

reluctantly dismissed by Anne, 33, 117. 
attemjited murder of, 103. 
first Prime Minister so-called, 118. 
Health: 

Board of, 241. 

Public, 24O-242 
Hearth Money: 338. 
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Heligoland: 

cession of, 281. 

Henry I: 

and the CliiiTcli, 3H0 
Henry II : 

his aJininibtratlon, 13. 

conquered Iiel.md, 211. 
hia taxation, 295. 
orj^anized national levy, 337- 
Henry III: 

eilect of his ndnoritv, 4, 13, 
the magnates claim to choo.se his 
niinisleis, ii, 13, 18. 

Ids title, 57 

provision for his absence from kingdom, 
74- 

Henry IV : 

choice of his luinisterp, 21. 
his title, 58. 

his property in Duchy of Lancastet, 304. 
Henry V: 

his armies, how raised, 338. 

Henry VI: 

character of his reign, 21, 22. 
piovision for his minoiity, 75 
— foi Ids insanity, 76 
Henry VII: 

hi8 title, 1)9. 

Henry VIII; 
his t'oinicil, 23 

powers given himhyParliament, 2,t,24. 
iuJepcudenco of ministers, 40 
used stamp in lieu of sign manual, 52. 
his will, 59 

his Council of llegency, 73. 
oidinance for his household, 87. 
his secrctancs, 154, 135. 
his legislation for Wales, 207. 
created lieutenants of counties, 236. 
his legislation for the Church, 379,382. 
Hereditary Revenues : see Revenue. 
High Court of Justice : see Court. 
Homage: 

of peers at coronation, 66, 67. 
nature of, 68. 

Home Office: 
its origin, 15S. 
its husmess, 218, 230. 

Homo Secretary ; _ 

the usual medium of communication be¬ 
tween Crow n and subject ,48,219222. 
his duties, 219-230. 
as to Comimssion of the Peace, 148. 

— public health, 24I. 

— Isle of Man, 244. 

— Channel Islands, 245. 

— colonies, 249. 

— army, 335i 362. 

— Convocation, 389. 

— stipendiary magistrates, 225, 430, 

— Scotland, 210. 

— Ireland, 216. 


Home Secretary: 

as to petition of light, 221, 452. 

— prerogative of mercy, 228-230. 
House Duty ; 285, 300. 

Household : 

offices in, how far political, 127, 139. 
character of, 138, 140. 


Impeachment: 19, 39, 93, 94- 
Impressment : 
for army, 339. 
for navy, 349. 

Income Tax: 

forma ol, 300, 301. 

Secretary of State for, 139, 264-268. 
Goveinnicnt of, 207, 263 -269, 
distinct from Colony, 250 
Empress of, 263, 264, 266-8. 

Gov craor-General of, 49, 203, 264 
Council of, 265, 266. 
army of, 341, 342. 

Infancy. 

of sovereign, 74, 75 
Inland Revenue . 

Commissioners of, 172, 196, 294 
department of, 307, 320, 

Insanity: 

of sovereign, 76, 77. 

Instructions: 

to Colonial Governor, 47, 160, 252, 
-25.3» 237, 261, 262. 
form of, 464 
Ireland; 

union with, 63, 215. 
tdiancellor of, 150. 

Treasury of, 164, 460. 

Post Office of, 174. 

Lord Lieutenant of, 189, 19T, 212-216. 
his iinmuiiity from Irish Courts, 262, 
45?- 

Chief Secretary for, 189, 191, I93> I94> 
216. 

Parliament of, 190, 212-214. 

Privy Council of, 191. 
relations with England, 211-215. 
revenues of, 303, 306. 

Bank of, 307, 325. 

Church of, 403, 404. 

Courts of, 438 ; final appeal from to 
House of Lords, 441, 442. 

Irish Office : 

its duties, 189, 190. 

J. 

Jamaica: 252, 254. 

James I; 

forbidden to sit as judge, 27, 
his title to throne, 59. 

' effect of his accession on legal rights, 208. 
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James I; 

his import duties, 288. 

his taxiitiou, 297. 

his postal arriingenients, 301. 

James II. 

legal results of his flight, 4, 60, 6r. 
his dealing with the Heiich, 31. 
his supersession, 60, Oi, 78. 
his unlawful taxation, 297. 
his standing army, 340. 

Jersey; 

(jovertnnent of, 245-247 
appeals from, to Clown lu Council, 443 
Judges: 

tenure of office, 28, 31, 32, 20f, 425. 
action under the Stuarts, 29 
how appointed, 148, 425. 
of English Courts, 

before Judicature Ads, 417. 
of iSupreine Court. 425. 
of Ecclesiastical (Joints, 434, 435, p/). 
of Hootch Courts, 437. 
of Indian Couite, 267 
assistants in the House of Loids, 449. 
Judicature, Supreme Court of. see. 

Court. 

Jurat, 

of Channel Island.^, 246, 247. 

Jury . 

early uses of, 13, 14. 
for tiial of civil suits, 420. 
of indictable olleiices, 420, 428 
Justice of the Peace ; 
how appointed, 148. 
admiuistiative duties of, 236,237, 243. 
judicial duties of, 427, 428. 

Justiciar ; 

his duties, 11, 140, 141 
disuse of office, 74, 162. 


Keeper of the Great Seal, 150. 

Keys, House of, 244. 

Kiug : see Crown Prerogative : 
early notions respecting, 3, 4. 

‘ can do no wrong,’ effect ot maxim, 4, 
.453-6. 

his command cannot excuse a wrong, 
39, 42- 453, 461, 462. 
protected by Statute of Treasons, 71, 
provision for incapacity of, 73~79- 
control over family, 8l. 

Kiug Consort, 79-81. 

King’s Counsel: see Counsel. 

King’s Peace : see Peace. 

L. 

Iiabuan, 251. 

Iiadies of Household, 127. 

Lancaster, Duchy of: 

its Chancellor, 188, 189, 193, 194. 

— Courts, 188, 422, 424. 


Lancaster, Duchy of: 
property in, 304. 

Laud Commissioners, 186, 187. 

Lands, Crown, 296, 303-305. 

Laud Tax, 285, 299. 

Law Officert.: 

of United Kingdom, 95, 192. 
of Channel Island^, 248 
Leader of the House, 130, 132, 165. 
Leeward Islands, 254 
Legatine powers, 380 
Legislation 

duly of miuistcrs as to, 131. 
by Cider in Council, for (ihannel 
I Islands, 240, 247. 

I —for eo]oni(,s, 258. 

I colonial, 2,57, 25S 
I Legislative Sovereignty : 
dirtinct from Elxecutive, i. 

Legislature • 

ot Isle ot Man, 244. 
of Channel Islands, 246, 247. 

Colonial, 256, 257, 258. 

Letters of business: 388, 389 
Letters Patent • 

nuiler Great Heal, 44, 76, 77, 164, 174, 
176, 20.3, 253, 261, 262, 320, 36S, 
.389, 407, 425, 446 
uses of, 50. 
how granted, 45, 220 
how revocable, 205. 
forms of, 389, 459. 
under seal of bishopric, 433. 

License Royal: 

to elect a bishop, 50, 407. 
to consecrate, 407, 408 
to alter and proinulge canons, 389. 
License: 

establishment, 292. 

Lieutenant-Governor; see Governor 
Local Board, 241, 242. 

Local Government Act, 235, 237, 243 
Local Government Board. 
creation of, 185. 

President of, 185, 193, 194. 

Secretary to, 185. 

duties of, 14,5, 185, 231, 239-242. 

Lord Advocate: 

for Scotland, 191, 192, 211. 

Lords Justices : 
for the Kingdom, 52, 74. 
of Appeal, 417, 418, 425. 
are membeis of J udicial Committee. 
Lord Lieutenant: 

of Ireland; see Ireland: 
of County. 

his duties as to Commission of Peace, 
148, 336, 427. 

his military duties, 337, 346. 

Lords, House of: 

their part in proclaiming a new 
Sovereign, 64, 65. 
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Lords, House of: 

a Council of the Ccown, 84, 133. 
a Court of Final Appeal, 440, 441. 
its couipoBition, 446. 

Its procedure, 447. 

Irish, 212, 213, 214, 441, 442. 

Lords of the Council, joi, 103, i 43, 144. 
Loughborough, Lord; 

Ins altemlance at Cabinet, no. 

Lunacy : 

Clmnccllor’s jurisdiction in, 148, 444. 
Lunatic, Criminal, 228. 

M. 

Macaulay, Lord, 62, 131. 

Madras, 264, 266, 267. 

Magna Charta, 10. 

Malta: 

government of, 254. 

Indian troo[)s at, 342. 

Man, Isle of, 243-245, 250. 

iipjieals from Couits of, 443. 
Mandamus, 429, 4,56, 457. 

Mansfield, Lord: 

as a Cabinet Minister, 108, 109. 
judgments of, 260, 344. 

Marines, Royal, 3 p. 

Marriages, Royal, 8i. 

Martial Law, 3,39, 349. 

Mary I • 

used a stamp for sign mnnu.al, 52, 53 
levied duties by proclamation, 288. 
Mary II: 

offer to her of the throne, 62. 
hoi jiowois in absence of King, 80. 
Master of Posts; 
ofiice of, 173. 

Master of the Rolls, 417, 425. 

projiosfd constitution of office in 
colony, 450 
Melbourne, Lord; 
his treatment by Will. IV, 36. 
on di.sclosurea of Cabinet secrets, 115. 
his relations with hi.s colleagues, 124, 
125 

his ministry and legislation, 131. 
Merchant shipping: 

and Eoaril of Trade, 183. 

Mercy, prerogative of: 

used on advice of ministers, 40. 
nature of, 228, 230, 451. 
when vested in Colonial Governor, 257. 
Metropolitan ; 
the Pope as, 379. 
the Archbishop as, 385, 394. 

Military Law : 

poisons subject to, 351. 
administration of, 352, 353, 431. 
Military tenures : 

tlioir abolition, 337, 339. 
a source of revenue, 290, 


Militia, 345, 346, 347 - 
Ministers of the Crown ; 

appointment of by Commune ConcUhim, 
10, II, 15, 18. 
in Parliament, ig, 21. 
how controlled by Parliauient, 32-37. 
their control of ))olicy, 37-41 • 
relations of, to Crown, 53, 54, 125-129. 
their responsibility for jioliey, 39-40. 

■— and for acts of administration, 41-53. 
cannot jilead royal orders, 42. 
mode of appointment, 42, 193, 203. 
re.sponsibility, collective, T12, 113. 
lelations of, with Prime Minister, 122- 
124. 

. with one another, 124. 
causes of retirement, 130, 131. 
duties as to business in Parli.ament, 
i.IL 132. 

Ministers. 

of a self-governing colony, 253, 256, 
Mint: 

Dejuity Master of, 173. 

Minutes: 

C.abinet, 108, 115, 376. 

Treasury, 166, 200. 

Moderator: 

of General .Assembly, 402 
Money, public : 

how collected, 307, 320. 
issued on Pai'liaineutary authority, 
321. 

how issued, ,307, 321, 322, 323. 
how accounted foi, 325-327. 

Monition : 

sentence of Kcclcsiastical Court, 397, 
Municipal Corporations, 232, 233, 235. 
Mutiny Act, 340, 348, 361. 

N. 

Natal: 

Goveinment of, 251. 
hi le the Liishop of, 406. 

Nationality: 

how acquired and lost, 68, 69. 
National debt; 

iiitoiest on, how paid, 322. 
Naturalization, 68, 69, 70, 222. 

Navy: 

expenditure of, 318. 
estimates for, 322, 

how manned and disciplined, 349, 350, 
officer of, 345, 350. 

Navy Board, 17G, 

Newcastle, Duke of, 108, 114, 130. 
Newfoundland, 253. 

New South Wales, 255. 

New Zealand, 255. 

Nisi Prius: 

trial of issues at, 420, 

Norman Kings: 

their administration, 7-10. 
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Norman Kings; 
their title, 56. 
their excliequer, 1(11, 309. 

Normandy, Duke of; 
and (Jhannel islands, 245. 

O. 

Oath; 

at Coronation, 57, 63. 
form of, 67. 

for security of Kcotoh Chiircli, 65. 
ofDrivy Councillor, 102, in, 115. 

foi m of, 134. 
official form of, 474. 
by whom taken, 474, 475. 
judicial form of, 476 
Octennial Act, the, 212. 

Office : 

executive and leoulati'c, 141 
how ciiufeircd, 203. 

tenure ot, at ideasuro or during good 
behaviour, 203, 204. 
removal fioin, on address of I’arliament, 
^04. 265, 321, 425, 446. 
oath of, 474. 

Officer: 

naval or military conditions of service, 

344. 345. 350- 

form of t'ominission in Aimy, 466. 
Official Principal 

of llishoj) or Archbishoji, 433, 435, 436. 
Order: 

royal, for expeiiditureon supply services, 

49. 307, 3Hi 469. 

Order in Council. 

a mode of expressing royal j.leasiire, 

43- 

an authority for use of Great Seal, 45, 

46, 47- 

forms of, 47, 385. 
uses of, 101, 143 -145. 
a mode of conterring office, 203. 
Icgivlation by, for Channel Inlands, 2 4^. 

— for colonies, 250, 232, 258, 

for rioii-disclosiiro of niattcis treated in 
Council, 113, 44S. 

fur distrilmlion of business in War 
Office, 145, 365, 3C7. 

— in Admiralty, 374. 

fill- assignment ot powers in Afiica, 

145. 27 <- 

for creation of foreign jurisdiction, 282, 

. 

for gnving effect to ailvice of Judicial 
Committee, 436. 

Orders from India Office : 

secret and urgent, 2O6. 

Orders, Clerical: 
conferred by bishop, 395. 
efiect of, on stiitan, 396, 397. 

Ordnance Board: 

histoiy and duties, 356, 357, 358. 


Ordnance Board: 
master-general of, 337. 

Burveyor-gcm-r.vl ot, 365, 369, 
OrdonnancB, 247. 

Overtures : 

of .Scotch General Assembly, 402. 

Oyer and Terminer; 

Commit,si'jn of, 420. 

P. 

Pacific Islands, 269, z) 2, 

WVsUrii ll'-gli Coiumisaioiier for, 269, 
272, 283. 

Palatine . 

Countv, )2 1, 424, 

Palmerston, Lord; 
lus d.smissal in 1851. 40, 123. 
ensured by William IV, 125. 
lov.il ineiiioraudiuu addicsscd to him, 
12S, 

oik red Cli.iiicelkir.Mhip of Exchequer. 



Pardon: 

not pic.ad.ib'e to impeachment, 33, 39. 
42, 98, 229. 

— nor to (-nil wrong, 42, 229. 
duty of Home Secretary as to, 229, 
foim of, 229, 230. 

Parish, 231, 393. 

Parlement Beige. 

case of the, 276, 280. 

Parliament: 
dcliii-s pieiogalivc, 16. 
coiitiols choice of minister.s, 34-3,’. 
proio'gatioii and dissolution of, 43. 
Confers title to throne, 58-62. 
tieason to intimidate, 73. 
in appointment of Regent, 73, 77. 
acts of, when binding on [mssession of 
Crown, 244, 24s, 246, 257. 
control ot Indian admiiiistiation, 267, 

34^- 

— ot foreign policy, 279. 

— of giants of Crown laiuLs, 30.). 

— of issue and expenditure of money, 

.30-% 31-. 3J3. 320. 3^7- 

— of stand,iig .army, 338, 371. 
offiie-holdcrs removable on address of, 

204, 265, 321, 423, 446. 

Canadian, 256. 

Irish, 77, 212-213. 

Imiig, 90, 338. 

Parliamentary: 
counsel, 173. 
secretaiies, 193. 

— to Treasury, 170. 

— to Admiralty, 177. 

— to Board of Trade, 180. 

— to Local Government Board, 185. 
Partition Treaty, 40, 98. 
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Party : 

Government by, 34, 35, 36, 99, 116, 

Patent • see Letters Patent, 
for inveiitnmfi, 1S2. 

Paymastei-General, lyj, 176, 308,319, 
320 

Ills supply account, 324. 
and spending depaitmcnts, 325, 328, 
.^.30 

Paymaster of Forces, 331, 359 
Pay Office, 332. 

Peace 

power to make, 278. 

Peace, the King’s 

ceased with bi.s life, 57, 141. 
proclaimed by new King, jS. 
commission of, 136, 148, 237, 430 
justice of, 236, 427-430. 
duties of, tiansfened to County Council, 

2.38, 24.3. 

innintonance of, responsibility for, 222- 
226. 

Peculiar, 393, 394. 

Peel, Sir Bobert: 
and George IV, 40. 
bis financ-ial policy, 289. 

Peer: 

form of summons, 46, 133 
a councillor of the Crown, 133. 
mode of creation, 220. 
homnge of, at coronation, 66. 

Pelham, Henry, 107, 109, 120 
Pells . 

Cleik of, 311, 312, 314. 

Petition of Right. 

foimerly prefeircd in Chancery, 148. 
lodged with Home Secretary, 221. 
procedure in, 452. 
extent of leiiiedy. 

Philip of Sp.ain : 

as King Consort, 80 
Pitt, William: 

Karl of Chatham, 36, 108, 152, 16S. 
Pitt, William. 

, as to Regency, 77. 

and position of Piime Minister, 121. 
and George III, 127, 129 
and Roman Catholic relief, 128. 
and Union with Ireland, 215. 
and consolidation of Customs, 289. 
and taxation of property, 299. 
Plantations, Board of, 249. 

apjieals from, 443. 

Pleas of the Crown, 411. 

Police: 

County, 225. 

Borough, 225. 

City of Loudon, 225, 226. 

Metropolitan, 226. 

Poll-tax, 298. 

Poor Law Board, 1S5, 239, 242, 475. 


Post Office ■ 

as a department of government, 173- 
176. 

as a source of revenue, 285, 301, 302, 
.307, 3-*o- 

use of, t>y Home Secretary, 223 
Poundage ; 

on imported goods, 286-2SS. 

Poyning’s Law, 211. 

Prerogative Court: 

of Archbishops, 435 
Prerogative, Royal. 
dehmtion of, 2. 
sources of, 3 

in relation to Parliament, 12, t 6. 
how f.ar extended by Henry VIII, 26 
anil Bill of Rights, 32. 
and choice of minister.s, 34-37 
and choice of policy, 37-43. 
ill ailministration, 41-51. 
of mercy, 228, 229. 
a.s to colonial government, 257, 260 
as to India. 264. 
in foreign relations, 278. 
in making treatic.s, 279, 280 
in military discipline, 348. 
and apiiomtmeuts, 371. 
as to government ot army, 356. 
in ajipointment of Bishops, 405-408 
m making ot courts of justice, 406, 450. 
in administration of justice, 451. 
Presbytery: 

of Scotch Churcli, 400-403. 

Prime Minister . 
dehnition of, 99, 116. 
title when fiist usi d, 118. 
chief ministers of Charles II, n6, 
117. 

— of William III, and Anne, 117. 

— of George II, 118. 

a teim of reproach, 119. 
need of unrecognised, 121. 
his colleagues, 122. 

his powers and duties in respect of 
them, 122, 124. 

usually fiist Loul of Treasuiy, 165. 
controls size of Cabinets, 194. 

Prince Consort, 81. 

Prisage, 286. 

Prisons, 226, 227. 

Privy Council : see Council. 

President of, 93, 144, 188, 193 
Clerk of, 102, 144, 169. 

Committee of Education, 187, 188, 199. 
Vice-President of, 187, i88, 193. 

J udicial Comuuttee of: 

— hears appeals as to Endowed Schools, 
199. 

— its jurisdiction, 442. 

— its composition, 446. 

Privy Council; 

Irish, 191, 212. 
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Privy Councillor, 134-136. I 

Privy Seal, Lord, 151, 152, 

his duties in Cuuits of Requests and 
Star-ciianiber, 8^, 88. 
his place in the Lords, 93. 
a Cabinet office, 151, 193. 

Privy Seal see Seals 
Proclamation ; 

mode of making, 46, 49. 
its «ses, 47. 

of Indian Covernmcut, 266 
Proctor: 

autmnons of to Convocation, 3S6 
Prohibition; 

writ of, 353, 423, 431. 

Prolocutor 

of lower house of Convocation, 387, 380 
Protectorate. 

nature and modo of creation of, 270,271. 
Protector of the Realm • 
office of, 75, 76 
Property. 

how taxed, 2Q2, 294-301. 
public, of foreign state, 276, 280 
Province ; 

convocations of, 385. 
dioceses in, 392 
courts of, 435. 

Public Accounts • 

Committee of, 289, ,308, 319, 327-8, 
3.82- 

Public Health: 

Hoard of, 240, 242. 

Acts relating to, 234, 240, 242 
Public Worship Act, 434, 436. 
Purveyance, 339 

a 

Quarter Sessions . 
in counties, 225. 
in boroughs, 225. 
administrative dutie.s of, 237. 
criminal juiisdiction of, 427, 428, 429. 
Queen; sre Victoria 

of the United Kingdom, her title, 206, 
264. 

dowager, 79. 
legnant, 79, 80. 
consort, 79. 

Queensland ; 

goveniinent of, 254, 255. 

Quo Warranto: 

proceedings in nature of, 205. 

B. 

Railways; 

control of, by the Board of Trade, 1S2. 
Rates; ’ 

Book of, 288. 

Recognition, The; 

at coronation, 65, 66 . 

Recorder, 225, 233, 429. 


of parish, 394. 

Reformatory: 

control of, by Home Office, 22S 
Reform Bill (.1832), 126. 

Regency: 

difficulties of, 4. 
cases of, 75, 7(1. 

Regency hill, 76, 316. 

Remonstrance . 

the Oraml, 94, 95. 

Requests, Court of, 8 i. 

Reserve forces, 341 
Responsible Government ■ 
incohimes, -5 b 255. 

Revenue• 

paid into C'oiioididatcd Fund, 307, 7,19, 
320 

collet tion of, 307, 320, 329 
Richard II; 

his minority, 19, 85. 
regency during, 75. 
liis deposition, 58, 78 
Riot Act: 

its etiect on law of treason, 72. 
Rochester, Earl of: 

on inmistenal responsibility, 39. 
Rockingham, Marquis of; 
his party, 36. 
his ministries, 108, iio. 

Rome, Church of; 
communion with, a disqualification for 
Crown, 62, 63 

and for Chancellor.ship, 150 
breach with, 382. 

Royal Court; 

of Jeisey and Guernsey, 245, 247. 
Rural Dean, 394, 396. 

S. 

Salisbury, Marquis of; 

Prime Minister and Foreign Secretary, 
165. 

his cabinet-s, 194 
Sanitary Authority : 
urban, 233, 234. 
districts rural and urban, 242. 

Saxon. 

king, 5, 7 ; adinini.stration, 9; town¬ 
ship, 231 ; county, 235 ; churcli, 
379; courts, 235, 411. 

Scire Facias: 

writ of, 205, 

Scotland; 

Union with, 208, 209 
succession to throne of, 63. 
security of Church in, 65, 400. 
Treasury of, 164 
Secretary for, 191, 193, 211. 

Great Seal of, 191. 
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Scotland; 

Hccrctary of State for, 2io, 211. 
revi nues of, 305 6 
Exche([uer of, 305. 

Courts of, 436. 
appeala from, 446. 

Scutage: 

a commutation for military service, 293, 
295. 297. 337 - 

Seal 

Great; oee Letters Patent, 
authority for using, 44-47, 220. 
uses of, 43, 44, 49, 151, 310, 313. 
pardon under, 39. 

Chancelloi responsible for, 44, 149. 
treason to counterfeit, 71. 

Privy: 

•a warrant for use of Groat Seal, 44, 
C5f- 

for issue of pulilic money, 151, 310, 
3 T 3 - 

disuse of, 45, 151. 

Secretarial. src Signet. 

Statute conoerinng, 27,44, 154. 
thiee in number, 160. 
office conferred by receipt of, 42, 159, 
203. 

their respective uses, 49, 160, 161. 
Secretary: 

The King’s • 

Ins place in the Lords, 93. 

Ill tile Household, 133 
nuidc of appointment, 153. 
Principal: 

his responsibilities, 153. 
bis procedoiice, 154. 
keeper of signets, 155. 

Principal, of State : i-ee Home Of¬ 
fice, Foreign Office, Colonial 
Ofllce, India Office, War Office. 
Title when fiist used, 155. 
relation to I’livy Council, 156, 157. 
departinents,Nolthem and Kouthern, 
158, 249 

Home and Foieign, 158, 217. 
increase of numlicis, 158, 139, 249, 
359 , 3 f> 3 - 

mode of appointment, 159, 203. 
for Scotland tu e Scotland, 
for Ireland sc- Ireland 
Financial, for army, 365, 367-370. 
Faili.imeiitaiy, 193; and xee Parlia¬ 
mentary Secretary. 

Session. 

Comt of, 210, 211, 436, 437. 

Sessions • 

Great, of Wales, 208. 

Quarter, 225, 237, 427-9. 

Petty, 237, 428. 

Sheading . 

an electoial division in IsleofMaii, 244. 

Shelburne, Lord, 108, 121,130. 


Sheriff: 

mode of appointment, 143, 169. 
duties of, 236. 

in collection of revenue, 161, 295, 30S. 
military, 337. 

Shrewsbury, Duke of, 104, 140. 

Sign manual: 

documents under, a mode of expressing 
loyal will, 43, 48, 49, 50. 
when it lias been dispensed vvitl), 50, 

51, 52- 

Wairaiit under : 
as an executive act, .43, 48, 461. 
as authority for ath.xing the Great Seal, 
45, 48, 220, 462 
hy wlioia eouiitcrsigneJ, 46. 
when preceilcd by Older in Council, 
47 - 

to give power to make and ratify trea¬ 
ties, 50,51 

comiiiissioiis under, 49, 463, 466, 467. 
iiislructions iimler, to Colonial Gover- 
nois, 47, 253, 256, 464. 
order under, for isoue of piiblio money, 
49 - ?>H, 469- 
Signet: 

Its foimer use, 4 

bow f.ir superseiled, 44, 45. 

when used, 47, 49, 253, 256, 407 

ordinance and st.\.tute as to ita use, 

154- 

othce, abolished 1851, 160. 

Sophia of Hanover. 

and the settlement of the throne, 62, 63. 
Sphere of influence . 

nature of, 271. 

Stamps: 

a source of leveniie, 2S5, 292-4. 
Standard. 

kejit at Hoard ofTiade, 182. 

Standing Army : ste Array. 

Staple 

Statute of, 2 86. 

Star-chamber : 

its powers and-r Tudor.^, 25; anil 
Stuarts, 28. 

its oiigiii, 88; its jurisdiction, 89 ; it.s 
abolition, 90 

Steward, Lord High, 138, 139. 

Court of, 430. 
of Household, 139. 

Stipendiary magistrate, 225, 429, 430. 
Straits Settlements, 252. 

states dependent on, 270. 

Submission of clergy, 384, 444. 
Sufft-agau bishop, 395, 407. 
Sunderland ; 

the fir-t to understand party govern¬ 
ment, 34. 

his views about Cabinets, 39, 105. 

his retirement, 117. 

held office of Chamberlain, 117, 140. 
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Subpoena: 

wilt of, 19, 414. 

Subsidy: 

of tonnage and poundage, 28^. 
oil wool, 288. 

a form of direct taxation, 297 
Supply: 

Conuuittec of, 321, 323 
services, 321-324, 326 
Supremacy, royal, 3S2. 

Supreme Court • sea Court. 

Suspension • 

an ecclesiastical punishment, 397 
Synod■ 

of English Church, 3S7. 
oi Hcotcli Church, 402. 

T. 

Tax • 

foiins of, 294-301. 

Tally; 

Exchequer, 310. 

Tasmania, 255. 

Teiiids : 

Court of, 209, 211, 437. 

Telegraph 

use of, by Home Cfflee, 223 
a eoiuce of revenue, 285. 
definition of, 303 
Teller of Exchequer, 
duties of, 308, 311, 314. 
cnioliiinctits of, 312. 

Temple, Sir William, 97 
Territorial Waters Act, 224. 
Testamentary causes, 415, 432, 435 
Title 

to Crown, 55-63. 

Town : 

nieaning of, 231, 235 
taxation of, 295, 296. 

Trade, Board of: 
history of, 1 79 
duties of, 144, 180-184. 

President of, 180, T93, 194. 

Secictary to, 180 
its relation to Colonies, 249, 269 
Transubstantiation; 

declaration against, 63, 65. 

Treason; 

how connected with allegiance, 70 
meaning of, 71-73. 
constructive, 72. 
treason fedouy, 73. 

Treasurer : 

his duties, 11, 162, 310, 312, 317 
his place in the Lord', 93 
becunes Lord Treasuier, 163. 
his office in commission, 163, 164. 
judicial duties token away, 169. 
office of, in England and Ireland, 
306. 

his clerical staff, 311. 


I Treasurer • 

his withdrawal from Exchequer busi¬ 
ness, 313 

Treasurer of the Navy, 176, 331. 
Treasury: 

Lords Coinmis.sioners of, ^8, 164, 165, 
169. 

countersign royal order for issue of 
money, 48, 307. 
history i.f, 162, 163. 
its tiaiis.octiou of business, 166. 
change in cliaractcr of its duties, 167 
Secretaiies to, 170. 
peiinaneiit stafl, 171. 
how concerned witli harbours, 183; 
with municipal coriioratioiis, 233; 
witli Pacific Islands, 269. 
with issue of jiiiblic money, 307. 
it.scontrol, nature of, 16S, i 71, 323, 330. 
over coinniis.''ariat for army, 355. 
over estiiiiatos, 322, 323, 370. 
over ex|)euditure, 330-332. 

First Lord of • 

usually Prime Minister, 164, 165 
his subordinates in Parliuinent, 169, 
170, 193. 

forms 1 elating to, 459, 469. 

Treaty; 

how made and ratified, 46, 50, 51. 
jirerogativc respecting, 279, 
when needing Parliamentary assent, 
27S, 279 

Tunnage, 2S6-288. 

Tynwald: 

Court of, 244. 

U. 

Union : 

with Scotland, 209. 
with Ireland, 190, 215. 

United Kingdom: 
fireat Seal of, 150. 
component paits of, 206 
Utrecht- 

Tieaty of, 103. 

V. 

Vernon, Mr. Secretary, 40, 117. 

Veto ; 

on legi.slalion of Irish Parliament, 214 
of legislation of Colonial Parliament, 
2 57- 

of (lovernor-General of India, 268. 
Viceroy of India ; eee Governor-Gene¬ 
ral 

how appointed, 49, 203 
VICTORIA; 

Queen and Einjiress, 206, 263. 

her loyalty to ministers, 36 

her attention to foreign affairs, 40, 12S, 

274. 

her accession and coronation, 64, 65,66. 
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Victoria: 

colony of, 255. 
Victualling Board : 

for Navy, 176. 

Visitor: 

powers of, 395. 
Volunteers the, 345, 347. 


W. 

Wales, Prince of: 

crcatcil by letters patent, Si. 

Wales, Principality of: 

Its relation to England, 207, 208 
Walpole, Sir Bobert: 

Ills cabinets, lob, 107. 

Ins jKisition as Prime Minister, 118. 
sources of liis jiower, 119 
bis defeat in the (loinimms, 130 
offices held by, 164. 
his Excise Pill, 291 
Warrant • see Sign manual 
forms of, 4(11, 462. 
of Speaker, 45, 

Treasury, 313 
War; 

power to make, 278 
(Jifice, legal liabilities of, 3. 

— slow growth of, 141, 356. 

— distribution of duties 111, 145, 353, 
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